
DATE:

TO:

FROM:

REGARDING:

April 22, 2022

Lexington County School District One Board of Trustees 

Superintendent Gregory D. Little, ED.D.

April 26, 2022 Board of Trustees Meeting

On Tuesday, April 26, 2022, the Lexington County School District One Board of Trustees will hold its regular monthly
board meeting in Building One of Central Services, located at 100 Tarrar Springs Road in Lexington, South Carolina.

The meeting opens at 5 P.M. in the auditorium. The board will promptly vote to enter executive session to discuss
2021–22 and 2022–23 employment recommendations, to discuss proposed property contractual arrangements for the
purchase of land for a new River Bluff area elementary school, and to discuss and receive legal advice related to the
resignation and subsequent replacement of the superintendent.

The Board of Trustees will resume the public portion of its meeting at 6 P.M. Citizens wishing to address the Board of
Trustees during citizens’ participation — the public-speaking portion of the meeting — must sign up to speak. Sign-up
opens at 4:30 P.M. and ends at 6 P.M. You must be present to sign up to speak.

The public may watch the public portion of the meeting at https://www.youtube.com/c/LexingtonOne/live. After the
meeting, the district will follow its previously established process of posting a video of the meeting to its YouTube
channel and its website.

APRIL 26, 2022 BOARD AGENDA

1.0 Call to Order 5 P.M.
Chair Anne Marie Green presides

2.0 Executive Session
2.1 Employment Recommendations for 2021–22 and 2022–23
2.2 Discussion of Proposed Property Contractual Arrangements for the Purchase of Land for a New River

Bluff Area Elementary School
2.3 Discussion and Receipt of Legal Advice Related to Departure of Superintendent

3.0 Adjourn Executive Session

4.0 Call to Order General Session
4.1 Notification of Compliance with S.C. Freedom of Information Act
4.2 Notification that district tapes meeting
4.3 Pledge of Allegiance — Ms. Kathy Henson

5.0 Approval of the Agenda

6.0 Approval of the Minutes
6.1 Approval of the Minutes of the March 15, 2022 Board Meeting



7.0 Reports and Action Items, if needed, from Executive Session

8.0 Honors and Achievements

9.0 Special Presentation
9.1     First Reading  —  2022–2023 General Fund Operating Budget — Jeff Salters, Chief Operations

Officer

10.0 Superintendent’s Report
10.1 Report — Superintendent’s Update — Superintendent Gregory D. Little, ED.D.
10.2 Report — ESSER In-Action Video — Mary Gaskins, Chief Academic Officer
10.3 Report — Operations Update — Matt Warren, Operations Director

11.0 Citizens’ Participation

12.0 New Business
12.1 Recommendations from Ad Hoc Committee on B Policy Revisions

12.1.1 First Reading — Policy BBAA, BBAA-R Board Member Authority and Responsibilities
12.1.2 First Reading — Policy BC Board Member Conduct
12.1.3 First Reading — Policy BCA Board Member Code of Ethics
12.1.4 First Reading — Policy BCB Board Member Conflict of Interest

12.2  Superintendent Search Update

13.0 Action Items
13.1 Student Travel Request(s) — Mary Gaskins, Chief Academic Officer and Jeff Caldwell, Chief

Student Services Officer
13.2 2021 SC Model School District Procurement Code — Jeff Salters, Chief Operations Officer
13.3 Ad Hoc Committee on B Policy Revisions

13.3.1 Second Reading — Policy BA Board Operational Goals
13.3.2 Second Reading — Policy BAA Board Self-Evaluation
13.3.3 Second Reading — Policy BB Board Legal Status
13.4.4 Second Reading — Policy BBA Board Powers and Duties

14.0 Items for Board Information
14.1 Monthly General Fund Financial Report — March 2022
14.2 Monthly General Fund Budget Transfers — March 2022
14.3 Monthly Capital Projects Report — March 2022
14.4 Monthly Unauthorized Procurements Report — March 2022
14.5 Board of Trustees Meeting  — May 10, 2022

15.0 Adjourn



Lexington School District One 

Lexington, South Carolina 

AGENDA ITEMS ANALYSIS 

 

BOARD AGENDA ITEM:    9.1 

Board Meeting Date:   April 26, 2022 

SUBJECT:   First Reading of the 2022-2023 General Fund Budget 

 

BACKGROUND INFORMATION: 

This is the first reading of the General Fund budget for fiscal year 2022-2023.  

This first reading is based on the Senate version of the budget. 

 

ADMINISTRATIVE CONSIDERATION: 

Presented for first reading and consideration only. 

 

ADMINISTRATIVE RECOMMENDATIONS 

No action required at this time. 



 

 

 

LEXINGTON SCHOOL DISTRICT ONE 

2022-2023 GENERAL FUND BUDGET 

SUMMARY BUDGET   

FIRST READING 

 

DR. GREGORY LITTLE, 
SUPERINTENDENT 



FY 2021-2022 FY 2022-2023
AMENDED PROPOSED Increase
BUDGET BUDGET (Decrease)

Revenue from Local Sources:
11100 Tax Levies 69,000,000$        70,480,000$       1,480,000$       
11110 TIF Overpayments Refunded 17,104                31,000                13,896              
11120 Vehicle Taxes 24,400,000          26,000,000         1,600,000         
11130 Current Tax Penalties 100,750               110,000              9,250                
11400 Delinquent Taxes & Penalties 3,100,000            3,100,000           -                   
11900 Other Taxes (Sales Tax Credit) 20,000                20,000                -                   
12800 Revenue in Lieu of Taxes 6,600,000            6,000,000           (600,000)           
13100 Regular Day School Patron 55,000                56,000                1,000                
13200 Regular Day School Other LEA's 35,000                40,000                5,000                
15100 Interest on Investments 170,000               80,000                (90,000)             
19100 Rentals 175,000               260,000              85,000              
19930 Insurance Settlements 13,000                26,000                13,000              
19500 Refund of Prior Year Expenditures 3,500                  3,500                  -                   
19990 Other Local Revenue 350,000               450,000              100,000            

  

Total Local Revenue 104,039,354        106,656,500       2,617,146         

Revenue from State Sources:    
31XX Education Funding-GF -                      131,975,762       131,975,762     
31600 School Bus Driver Salaries 2,166,000            2,330,000           164,000            
31860 State Aid to Classrooms Teacher Salaries 8,732,751            -                     (8,732,751)        
31620 Bus Workers Comp 100,000               101,010              1,010                
31800 Fringe Benefits Contributions 36,052,469          -                     (36,052,469)      
39930 Retirement credit 1,604,883            1,604,884           1                       
31810 Retiree Insurance 8,285,799            9,444,151           1,158,352         
33000 Education Finance Act 74,850,610          -                     (74,850,610)      
38250 Act 388 - One Cent Property Tax Relief 40,225,080          42,550,637         2,325,557         
38100 Reimbursement for Property Tax Relief 8,055,568            8,055,568           -                   
38200 Homestead Exemption 2,110,131            2,110,131           -                   
38300 Merchant's Inventory Tax 243,386               243,386              -                   
38400 Manufacturer's Depreciation Reimbursement 1,000,000            1,000,000           -                   
38900 Motor Carrier Revenue 275,000               420,000              145,000            

Total State Revenue 183,701,677        199,835,529       16,133,852       

Transfer from Other Funds:

52800 Indirect Costs Transfer 325,000               400,000              75,000              
52200 Transfer from Special Revenue 10,000                -                     (10,000)             
52300 Transfer from EIA 8,499,807            12,544,860         4,045,053         

Total Transfers 8,834,807            12,944,860          4,110,053         

19999 Operational Balance 18,059,778          6,135,118           (11,924,660)      

Total Funds Available 314,635,616$      325,572,007$     10,936,391$     

LEXINGTON COUNTY SCHOOL DISTRICT ONE

PROPOSED BUDGET FISCAL YEAR 2022-2023
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 2021-2022 2022-2023
Account Description Amended Budget Proposed Budget

111 Kindergarten  
Salaries 7,023,116$              8,107,799$          
Fringe Benefits 3,440,517                4,141,530            
Purchased Services 8,750                       11,266                 
Supplies & Materials 292,080                   300,141               

Total 111 10,764,463              12,560,736          

112 Primary
Salaries 19,584,276              21,910,740          
Fringe Benefits 8,670,595                9,952,293            
Purchased Services 18,250                     21,850                 
Supplies & Materials 149,265                   159,538               

Total 112 28,422,386              32,044,421          

113 Elementary
Salaries 34,924,451              36,663,495          
Fringe Benefits 15,201,012              16,720,961          
Purchased Services 1,310,672                1,335,863            
Supplies & Materials 1,222,643                992,398               
Capital Outlay 30,000                     2,000                   
Other Objects -                          2,000                   

Total 113 52,688,778              55,716,717          

114 High School
Salaries 27,058,804              25,565,533          
Fringe Benefits 11,671,393              11,681,058          
Purchased Services 693,625                   558,350               
Supplies & Materials 585,654                   629,448               
Other Objects 1,051,412                1,095,011            

Total 114 41,060,888              39,529,400          

115 Career & Technology Education (CATE)
Salaries 4,717,078                5,190,471            
Fringe Benefits 2,083,698                2,350,159            
Purchased Services 85,499                     89,063                 
Supplies & Materials 149,532                   153,261               

Total 115 7,035,807                7,782,954            

116 CATE - Middle School
Salaries 587,397                   565,436               
Fringe Benefits 262,587                   268,623               
Purchased Services 2,500                       500                      
Supplies & Materials 7,650                       6,500                   

Total 116 860,134                   841,059               

LEXINGTON COUNTY SCHOOL DISTRICT ONE
PROPOSED BUDGET FY 2022-2023
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 2021-2022 2022-2023
Account Description Amended Budget Proposed Budget

LEXINGTON COUNTY SCHOOL DISTRICT ONE
PROPOSED BUDGET FY 2022-2023

121 Educable Mentally Handicapped
Salaries 1,032,914                1,077,301            
Fringe Benefits 476,960                   563,122               

Total 121 1,509,874                1,640,423            

122 Trainable Mentally Handicapped
Salaries 1,373,810                1,682,549            
Fringe Benefits 696,616                   887,968               

Total 122 2,070,426                2,570,517            

123 Orthopedically Handicapped
Salaries 19,799                     20,698                 
Fringe Benefits 11,231                     12,256                 

Total 123 31,030                     32,954                 

124 Visually Handicapped
Salaries 149,759                   162,030               
Fringe Benefits 62,811                     70,131                 

Total 124 212,570                   232,161               

125 Hearing Handicapped
Salaries 334,860                   360,733               
Fringe Benefits 151,050                   168,279               

Total 125 485,910                   529,012               

126 Speech Handicapped
Salaries 2,923,842                3,093,256            
Fringe Benefits 1,322,368                1,406,157            

Total 126 4,246,210                4,499,413            

127 Learning Disabled
Salaries 7,339,298                8,519,867            
Fringe Benefits 3,309,919                3,992,051            

Total 127 10,649,217              12,511,918          

128 Emotionally Handicapped
Salaries 845,672                   888,119               
Fringe Benefits 380,531                   474,176               

Total 128 1,226,203                1,362,295            
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 2021-2022 2022-2023
Account Description Amended Budget Proposed Budget

LEXINGTON COUNTY SCHOOL DISTRICT ONE
PROPOSED BUDGET FY 2022-2023

129 Coordinated Early Intervening Services
Salaries 3,071,389                4,263,576            
Fringe Benefits 1,376,693                1,985,210            

Total 129 4,448,082                6,248,786            

132 Preschool Disabilities - 5K Itinerant
Salaries 130,010                   185,912               
Fringe Benefits 62,709                     90,365                 

Total 132 192,719                   276,277               

133 Preschool Disabilities - 5K
Salaries 318,225                   390,460               
Fringe Benefits 178,360                   222,600               

Total 133 496,585                   613,060               

135 Preschool Disabilities Speech 3 & 4 Year Olds
Salaries 30,679                     32,759                 
Fringe Benefits 14,548                     16,057                 

Total 135 45,227                     48,816                 

136 Preschool Disabilities Itinerant 3 & 4 Year Olds
Salaries 342,166                   398,017               
Fringe Benefits 157,939                   216,718               

Total 136 500,105                   614,735               

137 Preschool Disabilities Self-Contained - 3 & 4 Yr Olds
Salaries 598,483                   744,562               
Fringe Benefits 296,230                   378,401               

Total 137 894,713                   1,122,963            

139 Four-Year-Old Early Childhood
Salaries 531,847                   623,189               
Fringe Benefits 271,453                   308,594               

Total 139 803,300                   931,783               

141 Gifted & Talented - Academic
Salaries 1,317,899                1,342,140            
Fringe Benefits 577,774                   626,405               
Purchased Services 117,846                   127,848               
Supplies & Materials 163,556                   187,086               
Other Objects 150,450                   150,450               

Total 141 2,327,525                2,433,929            
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 2021-2022 2022-2023
Account Description Amended Budget Proposed Budget

LEXINGTON COUNTY SCHOOL DISTRICT ONE
PROPOSED BUDGET FY 2022-2023

143 Advanced Placement
Supplies & Materials 10,000                     10,000                 

Total 143 10,000                     10,000                 

144 IB Program
Salaries 244,691                   262,823               
Fringe Benefits 101,719                   113,121               
Purchased Services -                          90,400                 
Supplies & Materials -                          40,550                 
Other Objects 91,384                     66,538                 

Total 144 437,794                   573,432               

145 Homebound
Salaries 455,299                   503,969               
Fringe Benefits 171,402                   238,459               
Purchased Services -                          34,650                 

Total 145 626,701                   777,078               

148 Gifted & Talented - Arts
Salaries 48,932                     48,200                 
Fringe Benefits 15,027                     15,285                 
Purchased Services 13,500                     13,500                 
Supplies & Materials 23,125                     21,900                 
Other Objects 1,425                       1,500                   

Total 148 102,009                   100,385               

149 Other Special Programs
Salaries 9,649,448                1,659,353            
Fringe Benefits 3,063,039                646,180               

Total 149 12,712,487              2,305,533            

161 Autism
Salaries 1,653,267                1,757,587            
Fringe Benefits 763,331                   884,182               

Total 161 2,416,598                2,641,769            

162 ESOL

Salaries 1,863,726                2,094,665            
Fringe Benefits 790,985                   928,822               

Total 162 2,654,711                3,023,487            
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 2021-2022 2022-2023
Account Description Amended Budget Proposed Budget

LEXINGTON COUNTY SCHOOL DISTRICT ONE
PROPOSED BUDGET FY 2022-2023

175 Instruction Before/After School Day
Salaries 153,000                   157,025               
Fringe Benefits 46,987                     49,789                 
Purchased Services 18,100                     22,200                 

Total 175 218,087                   229,014               

181 Adult Basic Programs
Salaries 68,046                     73,380                 
Fringe Benefits 26,047                     28,962                 

Total 181 94,093                     102,342               

182 Adult Secondary Programs
Salaries 4,348                       4,500                   
Fringe Benefits 1,335                       1,427                   

Total 182 5,683                       5,927                   

188 Parenting/Family Literacy
Salaries 39,018                     41,205                 
Fringe Benefits 17,109                     18,735                 
Purchased Services 3,910                       3,820                   
Supplies & Materials 2,260                       2,310                   

Total 188 62,297                     66,070                 

211 Attendance & Social Work Services
Salaries 2,004,572                2,161,282            
Fringe Benefits 896,607                   987,908               
Purchased Services 84,550                     87,750                 
Supplies & Materials 5,000                       5,000                   
Other Objects 3,875                       3,875                   

Total 211 2,994,604                3,245,815            

212 Guidance
Salaries 6,083,488                6,717,278            
Fringe Benefits 2,743,417                3,116,441            
Purchased Services 27,137                     40,750                 
Supplies & Materials 38,740                     37,940                 
Other Objects 2,450                       2,200                   

Total 212 8,895,232                9,914,609            

213 Health
Salaries 2,027,471                2,273,754            
Fringe Benefits 995,216                   1,186,550            
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 2021-2022 2022-2023
Account Description Amended Budget Proposed Budget

LEXINGTON COUNTY SCHOOL DISTRICT ONE
PROPOSED BUDGET FY 2022-2023

Purchased Services 57,100                     111,784               
Supplies & Materials 107,431                   145,590               
Other Objects 1,080                       1,080                   

Total 213 3,188,298                3,718,758            

214 Psychological
Salaries 1,922,285                2,031,997            
Fringe Benefits 813,437                   873,841               
Purchased Services 220,000                   220,000               

Total 214 2,955,722                3,125,838            

215 Exceptional Program Services
Salaries 1,191,422                1,321,834            
Fringe Benefits 495,744                   580,160               

Total 215 1,687,166                1,901,994            

217 Career Specialists
-- Curriculum Development
Salaries 131,993                   136,602               
Fringe Benefits 58,699                     62,405                 

Total 217 190,692                   199,007               

221 Improvement of Instruction Services
-- Curriculum Development
Salaries 7,019,007                7,642,260            
Purchased Services 3,132,534                3,566,361            
Other Objects -                          50,000                 

Total 221 10,151,541              11,258,621          

222 Educational Media
Salaries 2,640,235                2,825,859            
Fringe Benefits 1,276,130                1,419,848            
Purchased Services 38,321                     45,100                 
Supplies & Materials 220,763                   226,035               
Other Objects 50                            50                        

Total 222 4,175,499                4,516,892            

223 Supervision of Special Projects
Salaries 77,640                     89,204                 
Fringe Benefits 35,692                     41,470                 

Total 223 113,332                   130,674               
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 2021-2022 2022-2023
Account Description Amended Budget Proposed Budget

LEXINGTON COUNTY SCHOOL DISTRICT ONE
PROPOSED BUDGET FY 2022-2023

224 Improvement of Instruction Services
-- In-Service and Staff Training
Salaries 700,570                   696,638               
Fringe Benefits 267,016                   269,921               
Purchased Services 512,235                   809,978               
Supplies & Materials 97,127                     157,675               
Other Objects 78,400                     101,035               

Total 224 1,655,348                2,035,247            

231 Board of Education Services
Fringe Benefits 370,000                   370,000               
Purchased Services 273,500                   273,500               
Supplies & Materials 8,690                       8,690                   
Other Objects 66,000                     66,000                 

Total 231 718,190                   718,190               

232 Office of the Superintendent
Salaries 330,811                   446,796               
Fringe Benefits 165,264                   214,589               
Purchased Services 30,146                     10,500                 
Supplies & Materials -                          6,000                   
Other Objects -                          22,750                 

Total 232 526,221                   700,635               

233 School Administration
Salaries 12,281,124              13,013,169          
Fringe Benefits 5,083,479                5,653,459            
Purchased Services 86,994                     91,000                 
Supplies & Materials 52,888                     66,521                 
Other Objects 37,540                     41,036                 

Total 233 17,542,025              18,865,185          

252 Fiscal Services
Salaries 2,600,172                3,051,800            
Fringe Benefits 1,108,138                1,351,077            
Purchased Services 30,000                     30,000                 
Supplies & Materials 22,000                     22,000                 
Other Objects 15,500                     15,500                 

Total 252 3,775,810                4,470,377            

254 Operations & Maintenance
Salaries 10,624,065              11,529,666          
Fringe Benefits 5,248,485                5,726,408            
Purchased Services 12,023,362              9,556,284            
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 2021-2022 2022-2023
Account Description Amended Budget Proposed Budget

LEXINGTON COUNTY SCHOOL DISTRICT ONE
PROPOSED BUDGET FY 2022-2023

Supplies & Materials 1,923,707                2,070,525            
Capital Outlay -                          247,000               
Other Objects 2,875                       3,700                   

Total 254 29,822,494              29,133,583          

255 Pupil Transportation
Salaries 7,133,914                6,534,987            
Fringe Benefits 3,731,791                3,768,611            
Purchased Services 598,790                   636,500               
Supplies & Materials 95,365                     120,365               
Other Objects 440,470                   383,750               

Total 255 12,000,330              11,444,213          

258 School Security
Salaries 368,180                   645,534               
Fringe Benefits 161,199                   328,548               
Purchased Services 2,589,109                2,545,849            
Supplies & Materials 40,200                     40,200                 
Other Objects 1,875                       1,875                   

Total 258 3,160,563                3,562,006            

262 Support Services
Salaries 315,250                   334,731               
Fringe Benefits 112,581                   123,778               

Total 262 427,831                   458,509               

263 Information Services
Salaries 541,445                   531,666               
Fringe Benefits 207,564                   217,212               
Purchased Services 254,320                   237,770               
Supplies & Materials 36,650                     35,150                 
Other Objects 50,010                     42,890                 

Total 263 1,089,989                1,064,688            

264 Staff Services
Salaries 3,839,365                3,904,335            
Fringe Benefits 1,344,674                1,466,941            
Purchased Services 411,250                   671,200               
Supplies & Materials 28,667                     28,667                 
Other Objects 938,572                   1,472,000            

Total 264 6,562,528                7,543,143            
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 2021-2022 2022-2023
Account Description Amended Budget Proposed Budget

LEXINGTON COUNTY SCHOOL DISTRICT ONE
PROPOSED BUDGET FY 2022-2023

266 Data Processing Services
Salaries 3,712,049                4,082,932            
Fringe Benefits 1,540,731                1,758,453            
Purchased Services 5,244,730                5,349,699            
Supplies & Materials 602,779                   171,495               
Capital Outlay 75,000                     701,778               
Other Objects 7,300                       13,300                 

Total 266 11,182,589              12,077,657          

423 Transfer to Debt Service
Fund Modification 7,000                       7,000                   

Total 423 7,000                       7,000                   

425 Transfer to Food Service
Fund Modification 1,500,000                1,500,000            

Total 425 1,500,000                1,500,000            

Total General Fund Budget 314,635,616$          325,572,007$      
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LEXINGTON SCHOOL DISTRICT ONE
Lexington, South Carolina

AGENDA ITEMS ANALYSIS

BOARD AGENDA ITEM: 12.1.1 - 12.1.4

BOARD MEETING DATE: April 26, 2022

SUBJECT: 12.1   Recommendations from Ad Hoc Committee on B Policy Revisions
12.1.1  First Reading — Policy BBAA, BBAA-R Board Member Authority and

Responsibilities
12.1.2  First Reading — Policy BC Board Member Conduct
12.1.3  First Reading — Policy BCA Board Member Code of Ethics
12.1.4  First Reading — Policy BCB Board Member Conflict of Interest

BACKGROUND INFORMATION:

The Ad Hoc Committee for B Policy Revisions received drafts of all B policies from the South
Carolina School Boards Association (SCSBA).  The committee agreed to review policies in 5
groupings.  The first grouping is the “Who We Are Policies”.   The ad hoc committee reviewed
these four policies on March 22, 2022.  The following are red-lined drafts with recommendations
from the ad hoc committee.  You will also see the district’s existing policy.

ADMINISTRATIVE CONSIDERATION:

The following is a general synopsis of the type of changes made to each policy

12.1.1  First Reading — Policy BBAA

The committee discussed a wording a change in keeping with the board communicating through the
superintendent to district personnel.

12.1.2   First Reading — Administrative Rule BBAA-R Board Member Authority and
Responsibilities

Recommendations were made by the committee on the process for requesting the addition of items to the
board agenda and on the differentiation between a request for legal opinions by the board as a whole or by
individual members.

12.1.2  First Reading — Policy BC Board Member Conduct

No changes were made to the draft policy.

12.1.3  First Reading — Policy BCA Board Member Code of Ethics

The draft policy includes a paragraph from the district’s current policy regarding board member
responsibility.  The committee recommends leaving that paragraph in the policy.



12.1.4  First Reading — Policy BCB Board Member Conflict of Interest

The committee discussed changes to delineate the difference between volunteering in a position of
oversight versus volunteering to help for a school event or function.

ADMINISTRATIVE RECOMMENDATIONS:

The Ad Hoc Committee presents its recommendations for First Reading of these policies for
review.



 

Lexington County School District One 
First Reading – April 26, 2022 * 

Policy 

 

BOARD MEMBER AUTHORITY AND RESPONSIBILITIES 
 

Code BBAA Issued DRAFT/21 

 
The powers delegated to the board by law are delegated to the board as a whole. The board 
exercises its powers and duties only in properly-called meetings where a quorum has been 
established.  
 
Except when performing a specific duty authorized by law or board action, the decision and 
actions of a single member of the board are not binding on the entire board. Unless specific 
authorization is granted by the board, a board member does not have any authority greater than 
members of the general public. Such authorization will be given to an individual board member 
by a majority vote of the board. 
 
Each board member should be committed to reaching and supporting group decisions that 
represent the best judgment of the board. This does not limit the right of individual board 
members to express personal opinions. However, when expressing such opinions in public, the 
board member must explicitly identify the opinions as personal. 
 

Board members will interact with district administration through the superintendent and will not 
give orders to any subordinates district personnel of the superintendent either publicly or 
privately. Suggestions and recommendations regarding the administration will be made directly 
to the superintendent. 
 
Questions, requests, complaints, and other information presented to individual board members 
outside of a board meeting by members of the public should be referred to the superintendent. 
 
The members of the board are officers of the state. Constitutional provisions which apply to 
public officers also apply to board members. 
 
Adopted 5/85; Revised 5/16/17, ^ 
 
Legal References: 
 
A. S.C. Constitution: 

1. Article XVII, Sections 1 and 1A - Qualifications for office and prohibition against dual office 
holding. 

 
B. S.C. Code of Laws, 1976, as amended: 

1. Section 8-1-10, et seq. - Rights and responsibilities of public officers. 
 

C. Attorney General’s Opinion: 
1. Op. S.C. Att’y Gen., 1961 WL 8327 (April 21, 1961) Any action taken by the board must be 

taken at a regularly called and assembled meeting with a quorum present. 
 



Policy BBAA Board Member Authority And Responsibilities

Issued 5/17

Purpose: To establish the basic structure of the authority and responsibilities of the board and its
members.

The board has the authority to act only when a quorum is present at a legal meeting of the board.
Because all powers of the board of trustees lie in its action as a group, individual board members
exercise authority over district affairs only when voting to take action.

Board members acting as individuals have no authority over personnel or school affairs except when
such authority is specifically delegated to a member by the board. Such authority will be given to an
individual board member, including the chair, by a majority vote of the board. The board will not be
bound in any way by any action or statement on the part of any individual board member not delegated
by the board.

The board and its members will deal with administrative services through the superintendent and will
not give orders to any subordinates of the superintendent either publicly or privately, but may make
suggestions and recommendations.

Questions, requests, complaints, and other information presented to individual board members
outside of a board meeting by members of the public should be referred to the superintendent.

The board will make its members, district employees, and the public aware through its actions and
policies that only the board acting as a whole has authority to take official action.

The members of the board of trustees are officers of the state. Constitutional provisions which apply to
officers apply to school board members.

Adopted 5/85; Revised 5/16/17

Legal References:

S. C. Constitution:

Article XVII, Sections 1 & 1A - Qualifications for office and prohibition against dual office
holding.

S. C. Code, 1976, as amended:

Title 8 - Deals with rights and responsibilities of public officers.

Attorney General’s Opinion:

S.C. Att'y Gen. Op. (April 21, 1961) - Any action taken by the board of trustees must be
taken at a regularly called and assembled meeting with a quorum present.

Lexington District One Schools

BBAA

BBAA
1 of 1

http://redirector.microscribepub.com/?cat=const&loc=sc&id=artxvii&
http://redirector.microscribepub.com/?cat=code&loc=sc&id=8&


Lexington County School District One 
First Reading – April 26, 2022 (see next page) 

Administrative Rule 

 

BOARD MEMBER AUTHORITY AND RESPONSIBILITIES 
 

Code BBAA-R Issued DRAFT/21 

 
Board members will adhere to the following in carrying out their responsibilities.  
 
Requesting Information 
 
It is important for board members to be informed about the district and the performance of its 
students. The superintendent regularly provides board members with information in the form of 
the pre-meeting board packet and presentations at board meetings. Board members who seek 
additional information should make such requests to the superintendent. Information provided as 
the result of such a request will be sent to each board member. 
 
If the information sought by individual board members is not readily available without an 
amount of staff effort that the superintendent deems significant, board members will be asked to 
obtain the approval of a majority of the board so that information requests do not result in 
unnecessarily high costs or distract staff from their primary responsibilities. Under no 
circumstances will board members engage in an investigation of staff or student issues. 
 
Individual student information is confidential, and board members only have access to such 
information when it is necessary for performing a function in their official capacity. Pursuant to 
the Family Educational Rights and Privacy Act (FERPA), the administration may redact 
confidential student records from any information request unless board members are acting in 
their official capacity and have a legitimate educational interest in the records.  
 
Board members will maintain the confidentiality of information, documents, and records 
received or reviewed in their role as board members.  
 
Action on Complaints or Requests Made to Board Members 
 
When a board member receives complaints or requests from staff, students, parents/legal 
guardians, or members of the public, he/she must remain impartial as such matters may later 
come before the board in its quasi-judicial capacity; otherwise, the board member will have to 
recuse himself/herself from later hearing the matter in the quasi-judicial hearing. The board 
member will refer the individual to the appropriate staff member in accordance with the district’s 
chain of command. The board member will timely submit the complaint or request to the 
superintendent for action.  
 
Requesting the Addition of Items to Board Meeting Agendas 
 
A board member wishing to suggest an agenda item will notify the board chair and/or the superintendent, and a 

decision will be made whether to add the item to the agenda.  
in writing at least six business days prior to the meeting at which they desire the 

board consideration of the proposed item. , and a decision will be made whether to add the item 

tothe agenda. If (option: three or more, a majority of, etc.) board members request the addition 

ofan item, it will be added to the agenda. The proposed agenda item must be within the scope of 

theboard’s duties and appropriate for consideration. 

The proposed agenda item will be placed on the agenda for approval at the next meeting. At the 

next meeting, during discussion of the proposed agenda item, the superintendent will provide the 
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board with an estimate of the time and staff resources that will be required to prepare for a 

thorough 
and appropriate discussion of the proposed agenda item.If (option: three or more, a majority of, 
etc.) board members request the addition of an item, it will be added to the agenda.  
 
Requesting Legal Opinions 
 
All requests Requests for formal legal opinions from the district’s legal counsel regarding board 
issues will be directed through the board chair or the superintendent,. A board member wishing 
to obtain a legal opinion who will bring such requests to the full board. A majority vote must be 
obtained to initiate a request for a legal opinion. Any opinion provided will be disseminated to 
the full board. Board members with personal legal questions should seek advice from their own 
private attorneys. 
 
For additional information on legal services, including the handling of district legal matters that 
do not directly involve the board or any specific board member, see policy BDG, Board 
Attorney/Legal Services.  
 
Responding to Requests from the Media 
 
The board chair serves as the spokesperson for the board. The superintendent serves as the 
spokesperson for the district. If a board member speaks to the media in his/her individual 
capacity, he/she will inform the media he/she is not speaking for the board. 
 
[Option: The district may wish to add additional procedures.] 
 
Issued ^ 
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Policy 

 
BOARD MEMBER CONDUCT 
 

Code BC Issued DRAFT/21 
 
Because of the importance of the board’s responsibility to make decisions related to the district’s 
educational program while maintaining effective relationships with school administrators, staff, 
and community members, the board will conduct themselves professionally in accordance with 
the level of responsibility bestowed upon them by the public.  
 
It is the responsibility of each board member to do the following: 
 
 Remember that the first and greatest concern must be the educational welfare of all students 

attending public schools. 
 

 Become familiar with district policies, rules, and procedures as well as state and federal 
school laws and regulations. 

 
 Have a general knowledge of educational goals and objectives of the district. 

 
 Work harmoniously with other board members without trying to dominate the board or 

neglect one’s share of the work. 
 
 Vote and act in board meetings impartially for the good of the district, representing all 

district constituents equally. 
 

 Recognize that authority rests only with the board in official meetings and that an individual 
member has no legal status to bind the board outside of such meetings. 

 
 Refuse to participate in irregular or secret meetings which are not official and which all 

members of the public do not have the opportunity to attend. 
 
 Accept the will of the majority vote in all cases and support the resulting policy or decision.  

 
 Maintain the confidentiality of all matters discussed in executive session. 

 
 Understand that the basic function of a board is policymaking, not administration, and accept 

the responsibility of learning to discriminate intelligently between these two functions. 
 

 Strive to procure, when a vacancy exists, the best professional leader available for the 
superintendency. 
 

 Give the superintendent full administrative authority for properly discharging his/her 
professional duties and hold him/her responsible for acceptable results. 

 
 Refer suggestions and complaints to the superintendent and abstain from individual counsel 

and action. 
 

 Participate in the various board training opportunities which are offered locally, regionally, 
statewide, and nationally.  
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 Respond, as appropriate, to the wishes and desires expressed by the community and educate 
the public on the district’s educational program and policies in such a way as to promote 
community interest and support.  

 
Adopted 5/16/17; Revised ^ 
 



Policy BC Board Member Conduct

Issued 5/17

Purpose: To establish the basic structure for board member conduct as individuals and while sitting as
a board.

Public office is a trust created by the confidence the public places in the integrity of its public officers.
To preserve this confidence, it is the desire of the board to operate under the highest ethical
standards.

It is the responsibility of each board member to do the following:

Remember that the first and greatest concern must be the educational welfare of all students
attending the public schools.
Become familiar with district policies, rules, and regulations; state and federal school laws; and
regulations of the South Carolina Department of Education.
Have a general knowledge of educational aims and objectives of the district.
Represent the board and district to the public in a way that promotes both interest and support.
Work harmoniously with other board members without trying either to dominate the board or
neglect one's share of the work.
Vote and act in the board meetings impartially for the good of the district.
Recognize that authority rests only with the board in official meetings and that the individual
member has no legal status to bind the board outside of such meetings.
Refuse to participate in irregular or secret meetings which are not official and which all members
do not have the opportunity to attend.
Accept the will of the majority vote in all cases and support the resulting policy or decision.
Maintain the confidentiality of all matters discussed in executive session.
Understand that the basic function of a school board is policymaking, not administration, and
accept the responsibility of learning to discriminate intelligently between these two functions.
Strive to procure, when a vacancy exists, the best professional leader available for the head
administrative post.
Give the superintendent full administrative authority for properly discharging his/her professional
duties and hold him/her responsible for acceptable results.
Refer complaints to the superintendent and abstain from individual counsel and action.

Adopted 5/16/17
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Policy 

 
BOARD MEMBER CODE OF ETHICS 

 

Code BCA Issued DRAFT/21 

 
The board desires to operate in the most ethical manner possible, and in furtherance of that goal, 
adopts this code of ethics to serve as a guide to its members as they strive to render effective and 
efficient service.  
 
A board member should honor the high responsibility that his/her membership demands by 
becoming well informed concerning the duties of board members and the proper functions of 
public schools. Each board member has a responsibility as a state official to seek the 
improvement of education throughout the state. [leave this section from the district’s previous 
policy] 
 
In carrying out his/her duties, a board member will not do the following: 
 
 perform an official act which directly and substantially confers an economic benefit on a 

business or other undertaking in which he/she has a substantial financial interest or in which 
he/she is engaged as a counsel, consultant, representative, or agent 

 accept a gift of substantial value, or substantial economic benefit tantamount to a gift of 
substantial value, as a payment or reward for official action taken or advice and assistance 
given 

 disclose or use confidential information acquired in the course of official duties for personal 
financial gain, which includes, but is not limited to, economic gain for family members, 
associates, or business interests 

 employ or promote a family member to a position which the board member supervises or 
manages (i.e. superintendent) 

 participate in an action relating to the discipline of a family member 
 accept anything of value for speaking before a public or private group as a board member 
 neglect to annually submit a statement of economic interest to the South Carolina Ethics 

Commission 
 
It will not be considered a breach of ethics for a board member to receive the following: 
 
 an occasional non-pecuniary gift which is insignificant in value  
 a non-pecuniary award publicly presented in recognition of public service 
 payment or reimbursement for actual and necessary expenditures for travel and subsistence 

for attendance at a speaking engagement, convention, or other meeting at which he/she is 
scheduled to participate 

 a benefit as an indirect consequence of transacting district business 
 
Each board member will be knowledgeable of and comply with these and all other applicable 
provisions of the S.C. Ethics, Government Accountability, and Campaign Reform Act.  
 
Adopted 7/28/92; Revised 5/16/17, ^ 
 
Legal References: 
 
A. S.C. Code of Laws, 1976, as amended: 

1. Section 8-13-100, et seq. - Ethics, Government Accountability, and Campaign Reform Act. 
2. Section 59-19-300 - Prohibits receiving pay as teacher in same district where serving on board. 
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3. Section 59-25-10 - Prohibits board members from employing members of immediate family as 
teachers, with exceptions. 

 
 



Policy BCA Board Member Code Of Ethics

Issued 5/17

Purpose: To establish the basic structure for ethical board conduct.

The public schools play a vital and important role in our state and country by providing the basic
foundation for democratic living and for sustaining the American way of life. Therefore, school board
membership represents a challenging responsibility. This code of ethics is adopted by the board as a
guide to its members as they strive to render effective and efficient service to their community.

A board member should honor the high responsibility that his/her membership demands by becoming
well informed concerning the duties of board members and the proper functions of public schools.
Each board member has a responsibility as a state official to seek the improvement of education
throughout the state.

In carrying out his/her duties, a board member will not do the following:

perform an official act which directly and substantially confers an economic benefit on a
business or other undertaking in which he/she has a substantial financial interest or in which
he/she is engaged as a counsel, consultant, representative, or agent
accept a gift of substantial value, or substantial economic benefit tantamount to a gift of
substantial value, as a payment or reward for official action taken or advice and assistance
given
disclose or use confidential information acquired in the course of official duties for personal
financial gain, which includes, but is not limited to, economic gain for family members,
associates, or business interests
employ or promote a family member to a position which the board member supervises or
manages (i.e., superintendent)
participate in an action relating to the discipline of a family member
accept anything of value for speaking before a public or private group as a board member
neglect to annually submit a statement of economic interest to the State Ethics Commission

It will not be considered a breach of conduct for a board member to receive the following:

an occasional non-pecuniary gift which is insignificant in value
a non-pecuniary award publicly presented in recognition of public service
payment or reimbursement for actual and necessary expenditures for travel and subsistence for
attendance at a speaking engagement, convention, or other meeting at which he/she is
scheduled to participate
a benefit as an indirect consequence of transacting school district business

Adopted 7/28/92; Revised 5/16/17

Legal References:

S.C. Code, 1976, as amended:

Section 8-13-100, et seq. - Ethics, Government Accountability and Campaign Reform Act.

Section 59-19-300 - Prohibits receiving pay as teacher in same district where serving on
board.
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Policy 

 
BOARD MEMBER CONFLICT OF INTEREST 
 

Code BCB Issued DRAFT/21 
 
Board membership is an act of public service and, as such, the board strives to avoid any 
impropriety or the appearance of impropriety. However, a conflict of interest may arise between 
a board member’s personal interest and his/her responsibilities as an elected official in a matter 
proposed or pending before the board. Board members have a legal and ethical responsibility to 
avoid not only these conflicts of interest, but also the appearance of conflicts of interest.  
 
Board members are required to disclose any potential conflict of interest to the board. A board 
member with a personal or private interest in a matter proposed or pending before the board will 
disclose such interest to the board, will not deliberate on the matter, will not vote on the matter, 
and will not attempt to influence other members of the board regarding the matter.  
 
If, in the discharge of official responsibilities, the board member is required to take action or 
make a decision which affects his/her economic interest or the economic interest of a family 
member or an individual or business with whom he/she is associated, the board member must 
prepare a written statement outlining the conflict and give it to the chair of the board. The 
minutes of the meeting should reflect the conflict and the reasons for it. 
 
The board member may vote on matters where he/she has no greater interest than does any other 
member of the board. For example, a board member may vote on a budget that includes salaries 
of all staff members, even if the board member has a family member employed by the district. 
However, the board member may not vote on the contract of the family member. 
 
The S.C. Ethics, Government Accountability, and Campaign Reform Act (“Ethics Act”) provides 
that a public official may not have an economic interest in a contract with the district if the 
official is authorized to perform an official function relating to the contract. The law defines 
official function to include accepting bids and awarding contracts.   
 
A board member may provide services or sell products to the district in which he/she serves, 
provided all transactions are in accordance with the State Ethics Act and the procurement process 
and the board member is excluded from deliberating or voting on the matter. 
 
A board member may not participate in an action relating to the discipline of his/her family 
member. 
 
Nepotism 
 
No immediate family member of a board member will be employed as a teacher without the 
written approval of the board. This does not apply to teachers employed before his/her family 
member became a member of the board.  
 
Immediate family member is defined as a child residing in a board member’s household; a spouse 
of a board member; or an individual claimed by the board member or his/her spouse as a 
dependent for income tax purposes. 
 
Employment and Volunteering Prohibited 
 
A board member may not receive pay as a teacher of a public school, or otherwise be employed, 
in the same school district where he/she serves. This includes employment handled through third 
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party entities such as temporary agencies that place substitute teachers. A board member is not 
permitted to serve in a volunteer position in the district whereas he/she would have responsibility 
for a curricular, co-curricular, extracurricular program or activity, or students and would report 
directly to the superintendent, principal, athletic director, or other school administrator but may 
serve in other volunteer capacities. 
 
Adopted 10/83; Revised 7/28/92, 5/16/17, ^ 
 
Legal References: 
 
A. S.C. Constitution: 

1. Article XVII, Section 1A - Dual office holding prohibited. 
 
B. S.C. Code of Laws, 1976, as amended: 

1. Section 8-13-100, et seq. - Ethics, Government Accountability, and Campaign Reform Act. 
2. Section 59-19-300 - Prohibits receiving pay as teacher in same district where serving on board. 
3. Section 59-25-10 - Prohibits board from employing members of immediate family as a teacher, 

with exceptions.   
4. Section 59-31-590 - Prohibits service as agent of school book publisher. 
5. Section 59-69-260 - Authorizes board members to provide services or sell products to the district 

so long as these transactions are in accordance with state ethical provision of law. 
 
C.  Attorney General’s Opinion: 

1. Op. S.C. Att’y Gen., 2016 WL 386066 (January 5, 2016) A master-servant conflict would arise if 
a board member were to serve as the head or assistant coach, even on a volunteer basis, and as a 
trustee of the board in the same district. 

 



Policy BCB Board Member Conflict Of Interest

Issued 5/17

Purpose: To establish the basic structure for determining board member conflict of interest.

Board members believe that school board membership is an act of public service and, as such, the
board strives to avoid any impropriety or appearance of impropriety. However, a conflict of interest
may arise between a board member’s personal interest and his/her responsibilities as an elected
official in a matter proposed or pending before the board. Board members have a legal and ethical
responsibility to disclose any potential conflict of interest to the board.

If, in the discharge of official responsibilities, the board member is required to take an action or make
a decision which affects his/her economic interest or the economic interest of a family member or an
individual or business with whom he/she is associated, the board member must prepare a written
statement outlining the conflict and give it to the chairman of the board. The board member must also
be excused from deliberating or voting on the matter. The minutes of the meeting should reflect the
disqualification and reasons for it.

The board member may vote on matters where he/she has no greater interest than does any other
member of the class to which the board member belongs. For example, a board member may vote on
a budget that includes salaries of all employees, even if the board member has a family member
employed by the district. However, the board member may not vote on the contract of the family
member.

The State Ethics Act provides that a public official may not have an economic interest in a contract
with the district if the official is authorized to perform an official function relating to the contract. The law
defines official function to include accepting bids and awarding contracts. 

A board member may provide services or sell products to the district where he/she is a trustee,
provided all transactions are in accordance with the State Ethics Act and the board member is
excluded from deliberating or voting on the matter.

A board member may not participate in an action relating to the discipline of his/her family member.

A board member may not receive pay as a teacher of a public school that is located in the same
school district where he/she is a trustee.

Nepotism

No immediate family member (parent, child, brother, or sister) of a board member will be employed as
a teacher without the written approval of the board. This does not apply to teachers employed before
his/her family member became a member of the board.

Adopted 10/83; Revised 7/28/92, 5/16/17

Legal References:

S.C. Constitution:

Article XVII, Section 1A - Dual office holding prohibited.

S.C. Code, 1976, as amended:

Section 8-13-100, et seq. - Ethics, Government Accountability and Campaign Reform Act.
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Section 59-19-300 - Prohibits receiving pay as teacher in same district where serving on
board.

Section 59-25-10 - Prohibits board from employing members of immediate family as a
teacher, with exceptions. 

Section 59-31-590 - Prohibits service as agent of school book publisher.

Section 59-69-260 - Authorizes board member to provide services or sell products to the
district...so long as these transactions are in accordance with state ethical provision of law.
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LEXINGTON COUNTY SCHOOL DISTRICT ONE 

Lexington, South Carolina 

 

AGENDA ITEMS ANALYSIS 

 

 

BOARD AGENDA ITEM:     13.2 

 

BOARD MEETING DATE:    April 26, 2022  

 

SUBJECT:    2021 South Carolina Model School District Procurement Code 

 

 

BACKGROUND INFORMATION:  On September 15, 2021, the SC Division of Procurement 

Services published the 2021 South Carolina Model School District Procurement Code and school 

districts are encouraged to adopt the Code due to significant changes in the State’s code in 2019 

and 2020.  

 

ADMINISTRATIVE CONSIDERATION:  The District’s 2008 Procurement Code needs to be 

updated to reflect the new laws and regulations in order to be considered substantially similar to 

the State’s code.  The recommendation is to adopt the Model Code for implementation July 1, 

2022, or as soon as possible. 

 

ADMINISTRATIVE RECOMMENDATIONS:   Administration is seeking adoption by the 

board.    
 



 

 

 
 

 

 

 

 

 

 

 

 

 

Effective ___________________ 
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PROCUREMENT CODE & REGULATIONS 

LEXINGTON SCHOOL DISTRICT ONE  
 

ARTICLE 1 

 

GENERAL PROVISIONS 

 

SECTION 10. Citation. (S.C. Code § 11-35-10)  

 

 (1) Adoption. This document is adopted pursuant to the mandate of Section 11-35-5340 of the South 

Carolina Code of Laws, is intended to have the force and effect of law, and shall be known and may be 

cited as the Lexington School District One Consolidated Procurement Code.” Section 11-35-5340 of the 

South Carolina Code of Laws provides as follows: " Irrespective of the source of funds, any school 

district whose budget of total expenditures, including debt service, exceeds seventy-five million dollars 

annually is subject to the provisions of Chapter 35, Title 11, and shall notify the Director of the Division 

of Procurement Services of the State Fiscal Accountability Authority of its expenditures within ninety 

days after the close of its fiscal year. However, if a District has its own procurement code which is, in the 

written opinion of the Division of Procurement Services of the State Fiscal Accountability Authority, 

substantially similar to the provisions of the South Carolina Consolidated Procurement Code, the District 

is exempt from the provisions of the South Carolina Consolidated Procurement Code except for a 

procurement audit which must be performed every three years by an audit firm approved by the Division 

of Procurement Services. Costs associated with the internal review and audits are the responsibility of the 

school district and will be paid to the entity performing the audit.” 

 (2) Prior District Rules Superseded. This code and the accompanying procurement regulations 

supersede all other prior codes, regulations, ordinances, policies, procedures, or other rules of this District 

regarding procurement.  To the extent of any conflict, this code and the accompanying procurement 

regulations take precedence over any other codes, regulations, ordinances, policies, procedures, or other 

rules of this District. 

 (3) Approval of Code. By letter dated [enter date], the District received a written opinion from the 

Division of Procurement Services to the effect that this code and the accompanying procurement 

regulations are substantially similar to the provisions of the South Carolina Consolidated Procurement 

Code and the regulations promulgated thereunder, as required by Section 11-35-5340 and Regulation 19-

445.3000 of the South Carolina Code of Laws and Regulations. 

 (4) Updating of Code.  The Board intends that this code be updated in conjunction with changes to the 

South Carolina Consolidated Procurement Code and the regulations promulgated thereunder; accordingly, 

whenever the South Carolina Consolidated Procurement Code or the regulations promulgated thereunder 

are updated, the Superintendent shall submit conforming updates for approval to both Division of 

Procurement Services and the Board of Trustees of the District. 

 

 

SECTION 20. Purpose and policies. (S.C. Code § 11-35-20) 

 

 (1) This code must be construed and applied to promote underlying purposes and policies. 

 (2) The underlying purposes and policies of this code are: 

  (a) to provide increased economy in District procurement activities and to maximize to the fullest 

extent practicable the purchasing values of funds while ensuring that procurements are the most 

advantageous to the District and in compliance with the provisions of the Ethics Government 

Accountability and Campaign Reform Act; 

  (b) to foster effective broad-based competition for public procurement within the free enterprise 

system; 

  (c) to develop procurement capability responsive to appropriate user needs; 
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  (d) to consolidate, clarify, and modernize the law governing procurement in this District and permit 

the continued development of explicit and thoroughly considered procurement policies and practices; 

  (e) to require the adoption of competitive procurement laws and practices by units of the District;  

  (f) to ensure the fair and equitable treatment of all persons who deal with the procurement system 

which will promote increased public confidence in the procedures followed in public procurement; 

  (g) to provide safeguards for the maintenance of a procurement system of quality and integrity with 

clearly defined rules for ethical behavior on the part of all persons engaged in the public procurement 

process; 

  (h) to develop an efficient and effective means of delegating roles and responsibilities to the District 

officials; and 

  (i) to promote consistency, certainty, and efficiency, it is the intent of the District to have this code 

interpreted as consistently as possible with official interpretations of parallel provisions of the South 

Carolina Consolidated Procurement Code. 

 

SECTION 25. Supersession of conflicting laws. (S.C. Code § 11-35-25) 

 

If this code applies to a procurement, the provisions of this code supersede all laws or parts of laws in 

conflict with it to the extent of the conflict including, but not limited to, the principles of law and equity, 

the common law, and the Uniform Commercial Code of this State.  

 

SECTION 30. Obligation of good faith. (S.C. Code § 11-35-30) 

 

Every contract or duty within this code imposes an obligation of good faith in its negotiation, 

performance or enforcement.   “Good faith” means honesty in fact in the conduct or transaction concerned 

and the observance of reasonable commercial standards of fair dealing.  

 

SECTION 40. Application of this Code. (S.C. Code § 11-35-40) 

 

 (1) General Application. This code applies only to contracts solicited or entered into after the effective 

date of this code unless the parties agree to its application to a contract entered into prior to its effective 

date. 

 (2) Application to District Procurement. This code applies to every procurement or expenditure of 

funds by this District under contract irrespective of the source of the funds, including federal assistance 

monies, except as specified in Section 40(3) (Compliance with Federal Requirements) and except that this 

code does not apply to gifts, to the issuance of grants, or to contracts between public procurement units, 

except as provided in Article 19 (Intergovernmental Relations). Notwithstanding the foregoing, the 

provisions of Article 23 (Statewide Provisions) apply as provided therein. It also shall apply to the 

disposal of District supplies as provided in Article 15 (Supply Management).  
 

 

 (3) Compliance with Federal Requirements. Where a procurement involves the expenditure of federal 

assistance, grant, or contract funds, the District also shall comply with federal laws (including authorized 

regulations) as are mandatorily applicable and which are not presently reflected in this code; however, 

failure to comply with the foregoing is not subject to review under Article 17. Notwithstanding, where 

federal assistance, grant, or contract funds are used in a procurement by the District, this code, including 

any requirements that are more restrictive than federal requirements, must be followed, except to the 

extent such action would render the District ineligible to receive federal funds whose receipt is 

conditioned on compliance with mandatorily applicable federal law. In those circumstances, the 

solicitation must identify and explain the impact of such federal laws on the procurement process, 

including any required deviation from this code. 
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 (4) The acquisition of a facility or capital improvement by a foundation or eleemosynary organization 

on behalf of or for the use of the District which involves the use of public funds in the acquisition, 

financing, construction, or current or subsequent leasing of the facility or capital improvement is subject 

to the provisions of this code in the same manner as the District.  The definition and application of the 

terms “acquisition,” “financing,” “construction,” and “leasing” are governed by generally accepted 

accounting principles. 
 

SECTION 45. Payment for goods and services received by District. (S.C. Code § 11-35-45) 

 

 (A) The District is responsible for the payment of all supplies, services, or information technology 

within thirty work days after the acceptance of the goods or services and proper invoice, whichever is 

received later, and shall pay an amount not to exceed fifteen percent per annum, as established by the 

South Carolina Comptroller General for state agencies, on any unpaid balance which exceeds the thirty 

work-day period, if the vendor specifies on the statement or the invoice submitted to the District that a 

late penalty is applicable if not paid within thirty work days after the acceptance of goods or services.  

 (B) The thirty-day period shall not begin until the District certifies its satisfaction with the received 

goods or services and proper invoice.  
 

 

SECTION 210. Determinations; exemption. (S.C. Code § 11-35-210) 

 

Written determinations expressly required by the code or regulations must be retained in an official 

contract file of the District.  These determinations must be documented in sufficient detail to satisfy the 

requirements of audit as provided in Section 11-35-1230. 
 

 

SECTION 310. Definitions. (S.C. Code § 11-35-310) 

 

Unless the context clearly indicates otherwise: 

 "Information Technology (IT)" means information resources, telecommunications, and information 

services: 

  (a) "Information resources" means any equipment including interconnected systems or subsystems of 

equipment that is used in the automatic acquisition, creation, conversion, duplication, storage, analysis, 

evaluation, manipulation, management, movement, control, display, switching, interchange, transmission, 

or reception of data or information by the using agency. 

   (i) "Information resources" includes, but is not limited to, computers, ancillary equipment, 

including imaging peripherals, input, output, and storage devices and devices necessary for security and 

surveillance, peripheral equipment designed to be controlled by the central processing unit of a computer, 

databases, software, firmware, middleware, and application and application development software; 

whether owned, leased, licensed, or accessed as a service; and routine maintenance and support. 

   (ii) "Database" means a collection of recorded information in a form capable of, and for the 

purpose of, being stored in, processed, and operated on by a computer. 

   (iii) "Software" means computer programs that comprise a series of instructions, rules, routines, or 

statements, regardless of the media in which recorded, that allow or cause a computer to perform a 

specific operation or series of operations. 

   (iv) For purposes of this definition, equipment is used by a District if the equipment is used by the 

District directly or is used by a contractor under a contract with the District that requires its use. 

  (b) "Telecommunications" means voice, data, message, and video transmissions, and includes the 

transmission and switching facilities of public telecommunications systems, as well as operating and 

network software. 
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  (c) "Information Services" means services provided by a contractor associated with any aspect of 

information resources or telecommunications, except that information services does not include 

information resources or telecommunications. 

 "Board" means the Board of Trustees of School District One of Lexington County.  

 "Business" means any corporation, partnership, individual, sole proprietorship, joint stock company, 

joint venture, or any other legal entity. 

 "Business day" means a day that is neither a Saturday, Sunday, nor a state or federal holiday. 

 "Change order" means any written alteration in specifications, delivery point, rate of delivery, period of 

performance, price, quantity, or other provisions of any contract accomplished by mutual agreement of 

the parties to the contract. 

 "Chief Business Official" means a District employee, above the level of procurement officer and 

reporting directly to the superintendent, designated in writing by the Superintendent as having primary 

management responsibility for District business operations or finance. Unless otherwise provided by the 

Superintendent, the "Chief Business Official" shall also serve as the "Chief Procurement Officer." The 

name and official District title of the person currently serving as the District's chief business official must 

be published in the internal procurement procedures issued pursuant to Section 540. 

 “Chief procurement officer” means a District employee, above the level of procurement officer, 

designated in writing by the Superintendent as having primary management responsibility for supervising 

procurement or disposal by the District. The Superintendent may provide for the division or sharing of 

duties and powers assigned by this code to the chief procurement officer to more than one person. Unless 

otherwise designated in writing by the Superintendent, the chief business official serves as the chief 

procurement officer. The name and official District title of the person currently serving as the District's 

chief procurement officer must be published in the internal procurement procedures issued pursuant to 

Section 540. 

 “Construction" means the process of building, altering, repairing, remodeling, improving, or 

demolishing a public infrastructure facility, including any public structure, public building, or other public 

improvements of any kind to real property. It does not include the routine operation, routine repair, or 

routine maintenance of an existing public infrastructure facility, including structures, buildings, or real 

property. 

 “Contract” means all types of agreements, regardless of what they may be called, for the procurement 

or disposal of supplies, services, information technology, or construction.  

 “Contract modification” means a written order signed by the procurement officer, directing the 

contractor to make changes which the changes clause of the contract authorizes the procurement officer to 

order without the consent of the contractor.  

 “Contractor” means any person having a contract with the District.  

 “Cost effectiveness” means the ability of a particular product or service to efficiently provide goods or 

services to the District.  In determining the cost effectiveness of a particular product or service, the 

procurement officer shall list the relevant factors in the bid notice or solicitation and use only those listed 

relevant factors in determining the award.  

 “Data” means recorded information, regardless of form or characteristics.  

 “Days” means calendar days.  In computing any period of time prescribed or allowed by this code or 

the regulations, or by any order of the Procurement Review Panel, the day of the act, event, or default 

from which the designated period of time begins to run is not to be included. The last day of the period 

computed is to be included, unless it is a Saturday, Sunday, or a legal holiday for the District or federal 

holiday, in which event the period runs to the end of the next day which is neither a Saturday, Sunday, nor 

such holiday. 

 “Debarment” means the disqualification of a person to receive invitations for bids, or requests for 

proposals, or the award of a contract by the District, for a specified period of time commensurate with the 

seriousness of the offense or the failure or inadequacy of performance.  

 “Designee” means a duly authorized representative of a person with formal responsibilities under the 

code.  
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 "District" means Lexington School District One. 

 “Employee” means an individual drawing a salary from the District, whether elected or not, and any 

nonsalaried individual performing personal services for the District.  

 “Grant” means the furnishing by the District, State or the United States government of assistance, 

whether financial or otherwise, to a person to support a program authorized by law.  It does not include an 

award, the primary purpose of which is to procure specified end products, whether in the form of supplies, 

services, information technology, or construction.  A contract resulting from such an award must not be 

considered a grant but a procurement contract.  

 “Invitation for bids” means a written or published solicitation issued by an authorized procurement 

officer for bids to contract for the procurement or disposal of District supplies, services, information 

technology, or construction, which will ordinarily result in the award of the contract to the responsible 

bidder making the lowest responsive bid.  

 "Person" means any business, individual, union, committee, club, other organization, or group of 

individuals. 

 "Procurement” means buying, purchasing, renting, leasing, or otherwise acquiring any supplies, 

services, information technology, or construction.  It also includes all functions that pertain to the 

obtaining of any supply, service, information technology, or construction, including description of 

requirements, selection, and solicitation of sources, preparation and award of contracts, and all phases of 

contract administration.  

 “Procurement officer” means any person duly authorized by the District, in accordance with procedures 

prescribed by regulation, to enter into and administer contracts and make written determinations and 

findings with respect thereto.  The term also includes an authorized representative of the governmental 

body within the scope of his authority.  

 “Public funds” means any money or property owned by the State or a political subdivision thereof, 

regardless of form and whether in specie or otherwise. 

 “Real property” means any land, all things growing on or attached thereto, and all improvements made 

thereto including buildings and structures located thereon.  

 “Request for proposals (RFP)” means a written or published solicitation issued by an authorized 

procurement officer for proposals to provide supplies, services, information technology, or construction 

which ordinarily result in the award of the contract to the responsible offeror making the proposal 

determined to be most advantageous to the District.  The award of the contract must be made on the basis 

of evaluation factors that must be stated in the RFP.  

 “Services” means the furnishing of labor, time, or effort by a contractor not required to deliver a 

specific end product, other than reports which are merely incidental to required performance.  This term 

includes consultant services other than architectural, engineering, land surveying, construction 

management, and related services.  This term does not include employment agreements or information 

services as defined above. 

 “Subcontractor” means any person having a contract to perform work or render service to a prime 

contractor as a part of the prime contractor‟s agreement with the District.  

 “Supplies” means all personal property including, but not limited to, equipment, materials, printing, 

and insurance.  

 “State” means state government.  

 “State Engineer” means the person holding the position as head of the state engineer‟s office. 

 "Superintendent" means the District's chief executive official, usually known as the Superintendent. 

 “Suspension” means the disqualification of a person to receive invitations for bids, requests for 

proposals, or the award of a contract by the District, for a temporary period pending the completion of an 

investigation and any legal proceedings that may ensue because a person is suspected upon probable 

cause of engaging in criminal, fraudulent, or seriously improper conduct or failure or inadequacy of 

performance which may lead to debarment.  
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SECTION 410. Public access to procurement information. (S.C. Code § 11-35-410) 

 

 (A) Procurement information must be a public record to the extent required by Chapter 4, Title 30 (The 

Freedom of Information Act), except as otherwise provided by this code, and with the exception that, 

pursuant to the authority granted by Section 11-35-5340 of the South Carolina Code of Laws, commercial 

or financial information obtained in response to a request for proposals or any type of bid solicitation that 

is privileged and confidential need not be disclosed.  

 (B) Privileged and confidential information is information in specific detail not customarily released to 

the general public, the release of which might cause harm to the competitive position of the party 

supplying the information.  Examples of this type of information include:  

  (1) customer lists;  

  (2) design recommendations and identification of prospective problem areas under an RFP;  

  (3) design concepts, including methods and procedures;  

  (4) biographical data on key employees of the bidder.  

 (C) For all documents submitted in response or with regard to a solicitation or other request, the 

documents need not be disclosed if an award is not made.  

 (D) For all documents submitted in response or with regard to any solicitation or other request, the 

person submitting the documents shall comply with instructions provided in the solicitation for marking 

information exempt from public disclosure.  Information not marked as required by the applicable 

instructions may be disclosed to the public.  

 (E) The District, with the approval of the chief procurement officer, may keep portions of a solicitation 

confidential and release the information to prospective offerors only upon execution of a nondisclosure 

agreement, provided the information is otherwise exempted from disclosure by law. 

 (F) If requested in writing before a final award by an actual bidder, offeror, contractor, or subcontractor 

with regard to a specific intended award or award of a contract, the procurement officer shall, within five 

days of the receipt of any such request, make documents directly connected to the procurement activity 

and not otherwise exempt from disclosure available for inspection at an office of the responsible 

procurement officer. Without otherwise limiting any other exemptions granted by law, and except as 

provided herein, documents of and documents incidental to proposed contractual arrangements, including 

those used for contract negotiations, are not exempt from disclosure after the date notice of intent to 

award is posted, unless the notice is subsequently canceled. 

 

 

SECTION 450. Reporting purchases. (S.C. Code § 11-35-450) 

 

 (A) The purchase of furniture, floor coverings, wall coverings, or other decorative or ornamental items 

by the District must be reported to the Board before the purchase, when the cost of the furniture, covering, 

or item exceeds one thousand dollars and it is to be used in:  

  (1) an office or adjoining reception area utilized by the Superintendent or assistant Superintendent;   

or  

  (2) a board room or a conference room used as a board room.  

 (B) The reports required in subsection (A) must include the item to be purchased and its price.  Upon 

receiving the reports, the Board formally shall approve or disapprove the purchase.  

 

ARTICLE 3. 

 

  PROCUREMENT ORGANIZATION 

 

SECTION 510. Centralization of materials management authority. (S.C. Code § 11-35-510) 
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Except as otherwise provided herein, all rights, powers, duties, and authority of the District relating to the 

procurement of supplies, services, information technology, and construction and to the management, 

control, warehousing, sale and disposal of supplies, construction, information technology, and services, 

regardless of source of funding, are hereby delegated to the chief procurement officer by the Board.  

 

SECTION 540. Authority and duties of the board. (S.C. Code § 11-35-540) 

 

 (1) Regulations.  The District's procurement regulations, which are adopted in conjunction with this 

code, are binding in all procurements made by the District; provided, however, that the code takes 

precedence over the regulations to the extent of any conflict between them. The procurement regulations 

shall have the same relationship to this code as regulations promulgated under the administrative 

procedures act have to statutes enacted by the General Assembly.  

 (2) Approval of Procurement Procedures.  The District shall develop internal procurement procedures 

consistent with this code and the procurement regulations; except, that the procurement procedures must 

be approved in writing by the Superintendent.  

 (3) The board shall consider and decide matters of policy within the provisions of this code including 

those referred to it by the chief procurement officers.  The board has the power to audit and monitor the 

implementation of its regulations and the requirements of this code. 

 

SECTION 710. Exemptions. (S.C. Code § 11-35-710) 

 

The Board may exempt specific supplies, services, information technology, or construction from the 

purchasing procedures required in this code. Exemptions granted by the Board shall appear in any internal 

operating protocols or procedures adopted pursuant to Section 540. 

 

SECTION 840. Delegation of authority. (S.C. Code § 11-35-840) 

 

Subject to this code and the regulations, the chief procurement officers may delegate authority to 

designees. A delegation of authority by the chief procurement officers must be in writing and available 

upon request by the public to the chief procurement officer. 
 

SECTION 1030. Procurement training and certification. (S.C. Code § 11-35-1030) 

 

The chief procurement officers develop a system of training for procurement in accordance with 

regulations.  The training must encompass the latest techniques and methods of public procurement.  If 

considered appropriate by the chief procurement officers, the training must include a requirement for the 

certification of the procurement officer of the District.  

 

SECTION 1250. Authority to contract for auditing services. (S.C. Code § 11-35-1250) 

No contract for auditing or accounting services shall be awarded without the approval of the Board.  

 

SECTION 1260. Authority to contract for legal services. (S.C. Code § 11-35-1260) 

No contract for the services of attorneys shall be awarded without the approval of the Board.  

 

ARTICLE 5. 

 

  SOURCE SELECTION AND CONTRACT FORMATION 

 

SECTION 1410. Definitions of terms used in this article. (S.C. Code § 11-35-1410) 

 

Unless the context clearly indicates otherwise:  
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 (1) “"Commercial product" means supplies, other than printing, or information resources: 

  (a) that is of a type customarily used by the general public and that has been sold, leased, or licensed 

to the general public; 

  (b) that would satisfy the criteria in subitem (a) were it not for modifications of a type customarily 

available in the commercial marketplace, or minor modifications made to meet state requirements; or 

  (c) that is a combination of products meeting the requirements of subitem (a) or (b) that are of a type 

customarily combined and sold in combination to the general public. 

 (2) "Commercially available off-the-shelf product" means supplies, other than printing, or information 

resources: that is a commercial product, as defined herein, that is sold in substantial quantities in the 

commercial marketplace; and is offered to the State, without modification, in the same form in which it is 

sold in the commercial marketplace. It does not include agricultural products, petroleum products, and 

other items customarily sold in bulk. 

 (3) "Cost-reimbursement contract” means a contract under which a contractor is reimbursed for costs 

which are allowable and allocable in accordance with the contract terms and the provisions of this code, 

and paid a fee, if any. 

 (4) "Established catalog price” means the price included in a catalog, price list, schedule, or other form 

that:  

  (a) is regularly maintained by a manufacturer or vendor of an item;  

  (b) is either published or otherwise available for inspection by customers;  

  (c) states prices at which sales are currently or were last made to a significant number of buyers 

constituting the general buying public for the supplies, services, or information technology involved.  

 (5) “Invitation for bids” means all documents, whether attached or incorporated by reference, utilized 

for soliciting bids in accordance with the procedures set forth in Section 1520.  

 (6) "Purchase description” means specifications or other document describing the supplies, services, 

information technology, or construction to be procured.  

 (7) "Request for proposals” means all documents, whether attached or incorporated by reference, 

utilized for soliciting proposals.  

 (8) "Responsible bidder or offeror” means a person who has the capability in all respects to perform 

fully the contract requirements and the integrity and reliability which will assure good faith performance 

which may be substantiated by past performance.  

 (9) "Responsive bidder or offeror” means a person who has submitted a bid or proposal which 

conforms in all material aspects to the invitation for bids or request for proposals.  

 

SECTION 1510. Methods of source selection. (S.C. Code § 11-35-1510) 

 

Unless otherwise provided by law, all District contracts must be awarded by competitive sealed bidding, 

pursuant to Section 1520, except as provided in:  

(1) Section 1250 (Authority to Contract for Auditing Services);  

(2) Section 1260 (Authority to Contract for Legal Services);  

(3) Section 1525 (Fixed Priced Bidding);  

(4) Section 1528 (Competitive Best Value Bidding);  

(5) Section 1529 (Competitive Online Bidding);  

(6) Section 1530 (Competitive Sealed Proposals);  

(7) Section 1540 (Negotiations After Unsuccessful Competitive Sealed Bidding);  

(8) Section 1550 (Small Purchases);  

(9) Section 1560 (Sole Source Procurements);  

(10) Section 1570 (Emergency Procurements);  

(11) Section 1575 (Participation in Auction or Bankruptcy Sale);  

(12) (Reserved)  

(13) Section 3015 (Source Selection Methods Assigned to Project Delivery Methods);  
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(14) Section 3220 (Architect Engineer, Construction Management and Land Surveying Services 

Procurement Procedures); and  

 (15) Section 3230 (Exception for Small Architect-Engineer and Land Surveying Services Contracts).  

 

SECTION 1520. Competitive sealed bidding. (S.C. Code § 11-35-1520) 

 

 (1) Condition for Use.  Contracts must be awarded by competitive sealed bidding except as otherwise 

provided in Section 1510.  

 (2) Invitation for Bids.  An invitation for bids must be issued in an efficient and economical manner 

and must include specifications and all contractual terms and conditions applicable to the procurement.  

 (3) Notice.  Adequate notice of the invitation for bids must be given at a reasonable time before the 

date set forth in it for the opening of bids.  The notice must include publications in “South Carolina 

Business Opportunities.”  Governmental bodies may charge vendors the cost incurred for copying and 

mailing bid or proposal documents requested in response to a procurement.  

 (4) Receipt and Safeguarding of Bids.  All bids, including modifications, received before the time of 

opening must be kept secure and unopened, except as provided by regulation.  

 (5) Bid Opening.  Bids must be opened publicly in the presence of one or more witnesses, at the time 

and place designated in the invitation for bids and in the manner prescribed by regulation.  The amount of 

each bid, and other relevant information as may be specified by regulation, together with the name of 

each bidder, must be tabulated.  The tabulation must be open to public inspection at that time.  

 (6) Bid Acceptance and Bid Evaluation.  Bids must be accepted unconditionally without alteration or 

correction, except as otherwise authorized in this code.  The invitation for bids must set forth the 

evaluation criteria to be used.  Criteria must not be used in bid evaluation that are not in the invitation for 

bids.  Bids must be evaluated based on the requirements in the invitation for bids and in accordance with 

the regulations.  

 (7) Correction or Withdrawal of Bids; Cancellation of Awards.  Correction or withdrawal of 

inadvertently erroneous bids before or after award, or cancellation and re-award of awards or contracts, 

after award but before performance, may be permitted in accordance with regulations.  After bid opening, 

changes in bid prices or other provisions of bids prejudicial to the interest of the District or fair 

competition must not be permitted.  After opening, bids must not be corrected or withdrawn except in 

accordance with the provisions of this code and the regulations.  Except as otherwise provided by 

regulation, all decisions to permit the correction or withdrawal of bids, or to cancel awards or contracts, 

after award but before performance, must be supported by a written determination of appropriateness 

made by the chief business official. 

 (8) Reserved. 

 (9) Tie Bids.  If two or more bidders are tied in price while otherwise meeting all of the required 

conditions, awards are determined in the following order of priority:  

  (a) If there is a South Carolina firm tied with an out-of-state firm, the award must be made 

automatically to the South Carolina firm.  

  (b) Tie bids involving South Carolina produced or manufactured products, when known, and items 

produced or manufactured out of the State must be resolved in favor of the South Carolina commodity.  

  (c) Tie bids involving a business certified by the South Carolina Office of Small and Minority 

Business Assistance as a Minority Business Enterprise must be resolved in favor of the Minority Business 

Enterprise.  

  (d) Tie bids involving South Carolina firms must be resolved in favor of the South Carolina firm 

located in the District.  

  (e) In all other situations in which bids are tied, the award must be made to the tied bidder offering 

the quickest delivery time, or if the tied bidders have offered the same delivery time, the tie must be 

resolved by the flip of a coin witnessed by the procurement officer.  All responding vendors must be 

invited to attend.  
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 (10) Award.  Unless there is a compelling reason to reject bids as prescribed by regulation, notice of an 

award or an intended award of a contract to the lowest responsive and responsible bidders whose bid 

meets the requirements set forth in the invitation for bids must be given by posting the notice on the date 

and at a location specified in the invitation for bids. For contracts with a total or potential value in excess 

of one hundred thousand dollars, notice of an intended award of a contract must be given by posting the 

notice for seven business days before entering into a contract and must be sent electronically to all bidders 

responding to the solicitation on the same day that the notice is posted in accordance with this section. 

The posting date shall appear on the face of all these notices. If a change to the posting date is necessary, 

notice of the revised posting date must be given by posting the notice for three business days at the 

location identified in the solicitation and must be sent electronically to all bidders responding to the 

solicitation on the same day that the notice is posted in accordance with this section. The invitation for 

bids and a notice of award or notice of intent to award must contain a statement of a bidder's right to 

protest pursuant to Section 4210(1).  When only one response is received, the notice of intent to award 

and the delay of award may be waived.  

 (11) Request for Qualifications.  

  (a) Before soliciting bids, the procurement officer, may issue a request for qualifications from 

prospective bidders.  The request must contain, at a minimum, a description of the scope of work to be 

solicited by the invitation for bids, the deadline for submission of information, and how prospective 

bidders may apply for consideration.  The request must require information concerning the prospective 

bidders‟ product specifications, qualifications, experience, and ability to perform the requirements of the 

contract.  Adequate public notice of the request for qualifications must be given in the manner provided in 

Section 1520(3).  

  (b) After receipt of the responses to the request for qualifications from prospective bidders, the rank 

of the prospective bidders must be determined in writing from most qualified to least qualified on the 

basis of the information provided.  Bids then must be solicited from at least the top two prospective 

bidders by means of an invitation for bids.  The determination regarding how many bids to solicit is not 

subject to review under Article 17.  

 (12) (Reserved)  

 (13) Minor Informalities and Irregularities in Bids.  A minor informality or irregularity is one which is 

merely a matter of form or is some immaterial variation from the exact requirements of the invitation for 

bids having no effect or merely a trivial or negligible effect on total bid price, quality, quantity, or 

delivery of the supplies or performance of the contract, and the correction or waiver of which would not 

be prejudicial to bidders.  The procurement officer shall either give the bidder an opportunity to cure any 

deficiency resulting from a minor informality or irregularity in a bid or waive any such deficiency when it 

is to the advantage of the District.  Such communication or determination shall be in writing.  Examples 

of minor informalities or irregularities include, but are not limited to:  

  (a) failure of a bidder to return the number of copies of signed bids required by the solicitation;  

  (b) failure of a bidder to furnish the required information concerning the number of the bidder‟s 

employees or failure to make a representation concerning its size;  

  (c) failure of a bidder to sign its bid, but only if the firm submitting the bid has formally adopted or 

authorized the execution of documents by typewritten, printed, or rubber stamped signature and submits 

evidence of that authorization, and the bid carries that signature or the unsigned bid is accompanied by 

other material indicating the bidder‟s intention to be bound by the unsigned document, such as the 

submission of a bid guarantee with the bid or a letter signed by the bidder with the bid referring to and 

identifying the bid itself;  

  (d) failure of a bidder to acknowledge receipt of an amendment to a solicitation, but only if:  

   (i) the bid received indicates in some way that the bidder received the amendment, such as where 

the amendment added another item to the solicitation and the bidder submitted a bid, on it, if the bidder 

states under oath that it received the amendment before bidding and that the bidder will stand by its bid 

price;  or  
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   (ii) the amendment has no effect on price or quantity or merely a trivial or negligible effect on 

quality or delivery, and is not prejudicial to bidders, such as an amendment correcting a typographical 

mistake in the name of the District;  

  (e) failure of a bidder to furnish an affidavit concerning affiliates;  

  (f) failure of a bidder to execute the certifications with respect to equal opportunity and affirmative 

action programs;  

  (g) failure of a bidder to furnish cut sheets or product literature;  

  (h) failure of a bidder to furnish certificates of insurance;  

  (i) failure of a bidder to furnish financial statements;  

  (j) failure of a bidder to furnish references;  

  (k) failure of a bidder to furnish its bidder number; and  

  (l) notwithstanding Title 40 of the South Carolina Code of Laws, the failure of a bidder to indicate 

his contractor‟s license number or other evidence of licensure, except that a contract must not be awarded 

to the bidder unless and until the bidder is properly licensed under the laws of South Carolina.  

 

SECTION 1524. Resident vendor preference. (S.C. Code § 11-35-1524) 

 

 (A) For purposes of this section: 

  (1) „End product‟ means the tangible product described in the solicitation including all component 

parts and in final form and ready for the District's intended use. 

  (2) „Grown‟ means to produce, cultivate, raise, or harvest timber, agricultural produce, or livestock 

on the land, or to cultivate, raise, catch, or harvest products or food from the water which results in an end 

product that is locally derived from the product cultivated, raised, caught, or harvested. 

  (3) „Labor cost‟ means salary and fringe benefits. 

  (4) „Made‟ means to assemble, fabricate, or process component parts into an end product, the value 

of which, assembly, fabrication, or processing is a substantial portion of the price of the end product. 

  (5) „Manufactured‟ means to make or process raw materials into an end product. 

  (6) „Office‟ means a nonmobile place for the regular transaction of business or performance of a 

particular service which has been operated as such by the bidder for at least one year before the bid 

opening and during that year the place has been staffed for at least fifty weeks by at least two employees 

for at least thirty five hours a week each. 

  (7) „Services‟ means services as defined by Section 310 and also includes services as defined in the 

definition of Information Technology. 

  (8) „South Carolina end product‟ means an end product made, manufactured, or grown in South 

Carolina. 

  (9) „United States end product‟ means an end product made, manufactured, or grown in the United 

States of America. 

 (B)(1) When evaluating pricing for purposes of making an award determination, the procurement 

officer shall decrease by seven percent the price of any offer for a South Carolina end product. 

  (2) When evaluating pricing for purposes of making an award determination, the procurement officer 

shall decrease by two percent the price of any offer for a United States end product.  This preference does 

not apply to an item to which the South Carolina end product preference has been applied. 

  (3) Whether award is to be made by item or lot, the preferences must be applied to the price of each 

line item of end product.  A preference must not be applied to an item for which a bidder does not qualify. 

  (4) If a contract is awarded to a bidder that received the award as a result of the South Carolina end 

product or United States end product preference, the contractor may not substitute a nonqualifying end 

product for a qualified end product.  A substitution in violation of this item is grounds for debarment 

pursuant to Section 4220.  If a contractor violates this provision, the District may terminate the contract 

for cause and, in addition, the contractor shall pay to the District an amount equal to twice the difference 

between the price paid by the District and the bidder‟s evaluated price for a substituted item. 



 

 17 

  (5) If a bidder is requesting this preference, the bidder, upon request of the procurement officer, must 

provide documentation that establishes the bidder‟s qualifications for the preference.  Bidder‟s failure to 

provide this information promptly is grounds to deny the preference and for enforcement pursuant to 

subsection (E)(6). 

 (C)(1) When evaluating pricing for purposes of making an award determination, the procurement 

officer shall decrease a bidder‟s price by seven percent if the bidder maintains an office in this State and 

either:  (i) maintains at a location in South Carolina at the time of the bid an inventory of expendable 

items which are representative of the general type of commodities on which the award will be made and 

which have a minimum total value, based on the bid price, equal to the lesser of fifty thousand dollars or 

the annual amount of the contract; (ii) is a manufacturer headquartered and having an annual payroll of at 

least one million dollars in South Carolina and the end product is made or processed from raw materials 

into a finished end product by that manufacturer or its affiliate (as defined in Section 1563 of the Internal 

Revenue Code); or (iii) at the time of bidding, directly employs or has a documented commitment with 

individuals domiciled in South Carolina that will perform services expressly required by the solicitation 

and the total direct labor cost to bidder for those individuals to provide those services exceeds fifty 

percent of the bidder‟s total bid price. 

  (2) Whether award is to be made by item or lot, the preferences must be applied to the price of each 

line item of end product or work, as applicable.  A preference must not be applied to an item for which a 

bidder does not qualify.  

  (3) If a bidder is requesting this preference, the bidder, upon request by the procurement officer, 

must provide documentation that establishes the bidder‟s qualifications for the preference and, for the 

preference claimed pursuant to subsection (C)(1)(iii), must identify the persons domiciled in South 

Carolina that will perform the services involved in the procurement upon which bidder relies in qualifying 

for the preference, the services those individuals are to perform, and documentation of the bidder‟s labor 

cost for each person identified. Bidder‟s failure to provide this information promptly is grounds to deny 

the preference and for enforcement under subsection (E)(6) below. 

 (D)(1) When evaluating pricing for purposes of making an award determination, the procurement 

officer shall decrease a bidder‟s price by two percent if: 

   (a) the bidder has a documented commitment from a single proposed first tier subcontractor to 

perform some portion of the services expressly required by the solicitation; and  

   (b) at the time of the bidding, the subcontractor directly employs or has a documented 

commitment with individuals domiciled in South Carolina that will perform services expressly required 

by the solicitation and the total direct labor cost to the subcontractor for those individuals to provide those 

services exceeds twenty percent of bidder‟s total bid price.  

  (2) When evaluating pricing for purposes of making an award determination, the procurement officer 

shall decrease a bidder‟s price by four percent if: 

   (a) the bidder has a documented commitment from a single proposed first tier subcontractor to 

perform some portion of the services expressly required by the solicitation; and  

   (b) at the time of the bidding, the subcontractor directly employs or has a documented 

commitment with individuals domiciled in South Carolina that will perform services expressly required 

by the solicitation and the total direct labor cost to the subcontractor for those individuals to provide those 

services exceeds forty percent of bidder‟s total bid price.  

  (3) Whether award is to be made by item or lot, the preferences must be applied to the price of each 

line item of work.  A preference must not be applied to an item for which a bidder does not qualify. 

  (4) Subject to other limits in this section, an offeror may benefit from applying for more than one of, 

or from multiple applications of, the preferences allowed by items (1) and (2).   

  (5)(a) In its bid, a bidder requesting any of the preferences allowed by items (1) and (2) must identify 

the subcontractor to perform the work, the work the subcontractor is to perform, and the bidder‟s factual 

basis for concluding that the subcontractor‟s work constitutes the required percentage of the work to be 

performed in the procurement. 
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   (b) If a bidder is requesting a preference allowed by items (1) or (2), upon request by the 

procurement officer, the bidder shall identify the persons domiciled in South Carolina that are to perform 

the services involved in the procurement upon which the bidder relies in qualifying for the preference, the 

services those individuals are to perform, the employer of those persons, the bidder‟s relationship with the 

employer, and documentation of the subcontractor‟s labor cost for each person identified.  Bidder‟s 

failure to provide this information promptly will be grounds to deny the preference and for enforcement 

pursuant to subsection (E)(6) below. 

   (c) If a contract is awarded to a bidder that received the award as a result of a preference allowed 

by items (1) or (2), the contractor may not substitute any business for the subcontractor on which the 

bidder relied to qualify for the preference, unless first approved in writing by the procurement officer. A 

substitution in violation of this subitem is grounds for debarment pursuant to Section 11-35-4220. If a 

contractor violates this provision, the procurement officer may terminate the contract for cause. If the 

contract is not terminated, the procurement officer may require the contractor to pay the State an amount 

equal to twice the difference between the price paid by the State and the price offered by the next lowest 

bidder, unless the substituted subcontractor qualifies for the preference. 

 (E)(1) A business is not entitled to any preferences unless the business, to the extent required by law, 

has: 

   (a) paid all taxes assessed by the State; and 

   (b) registered with the South Carolina Secretary of State and the South Carolina Department of 

Revenue. 

  (2) The preferences provided in subsections (B) and (C)(1)(i) and (ii) do not apply to a single unit of 

an item with a price in excess of fifty thousand dollars or a single award with a total potential value in 

excess of five hundred thousand dollars.  

  (3) The preferences provided in subsections (C)(1)(iii) and (D) do not apply to a bid for an item of 

work by the bidder if the annual price of the bidder‟s work exceeds fifty thousand dollars or the total 

potential price of the bidder‟s work exceeds five hundred thousand dollars. 

  (4) A solicitation must provide potential bidders an opportunity to request the preferences that apply 

to a procurement. By submitting a bid and requesting that a preference be applied to that bid, a business 

certifies that its bid qualifies for the preference for that procurement. For purposes of applying this 

section, a bidder is not qualified for a preference unless the bidder makes a request for the preference as 

required in the solicitation. If a solicitation specifies which preferences, if any, apply to a procurement, 

the applicability of preferences to that procurement is conclusively determined by the solicitation unless 

the solicitation document is timely protested as provided in Section 4210. If two or more bidders are tied 

after the application of the preferences allowed by this section, the tie must be resolved as provided in 

Section 1520(9). Price adjustments required by this section for purposes of evaluation and application of 

the preferences do not change the actual price offered by the bidder. 

  (5) This section does not apply to an acquisition of motor vehicles as defined in Section 56-15-10 of 

the South Carolina Code of Laws or an acquisition of supplies or services relating to construction. This 

section does not apply to a procurement conducted pursuant to Section 1550(2)(a) or (b), Section 1530, or 

Article 9 of this code. 

  (6) Pursuant to Section 4220, a business may be debarred if:  (i) the business certified that it qualified 

for a preference, (ii) the business is not qualified for the preference claimed, and (iii) the certification was 

made in bad faith or under false pretenses. If a contractor has invalidly certified that a preference is 

applicable, the chief business official may terminate the contract for cause, and the chief business official 

may require the contractor to pay the District an amount equal to twice the difference between the price 

paid by the District and the price offered by the next lowest bidder. 

  (7) The sum of all preferences allowed by items (D)(1) and (D)(2), when applied to the price of a 

line item of work, may not exceed six percent unless the bidder maintains an office in this State.  Under 

no circumstances may the cumulative preferences applied to the price of a line item exceed ten percent. 
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  (8) As used in items (C)(1)(iii), (D)(1)(b), and (D)(2)(b), the term „documented commitment‟ means 

a written commitment by the bidder to employ directly an individual, and by the individual to be 

employed by the bidder, both contingent on the bidder receiving the award. 

  (9) The remedies available in this section are cumulative of and in addition to all other remedies 

available at law and equity. 

 

SECTION 1525. Competitive fixed price bidding. (S.C. Code § 11-35-1525) 

 

 (1) Conditions for Use.  When the District determines in writing that the use of competitive sealed 

bidding is either not practicable or not advantageous to the District, a contract may be entered into by 

competitive fixed price bidding subject to the provisions of Section 1520 and the regulations, unless 

otherwise provided for in this section.  

 (2) Fixed Price Bidding.  The purpose of fixed price bidding is to provide multiple sources of supply 

for specific services, supplies, or information technology based on a preset maximum price which the 

District will pay for such services, supplies, or information technology.  

 (3) Public Notice.  Adequate public notice of the solicitation shall be given in the same manner as 

provided in Section 1520(3).  

 (4) Pricing.  The District shall establish, before issuance of the fixed price bid, a maximum amount the 

District will pay for the services, supplies, or information technology desired.  

 (5) Evaluation.  Vendors‟ responses to the fixed price bid will be reviewed to determine if they are 

responsive and responsible.  

 (6) Reserved. 

 (7) Award.  Award must be made to all responsive and responsible bidders to the District‟s request for 

competitive fixed price bidding.  The contract file shall contain the basis on which the award is made and 

must be sufficient to satisfy external audit.  

 (8) Bids Received After Award.  As provided in the solicitation, bidders not responding to the initial 

fixed price bid may be added to the awarded vendors' list provided the bidder furnishes evidence of 

responsibility and responsiveness to the District‟s original fixed price bid as required by the solicitation. 

 

SECTION 1528. Competitive best value bidding. (S.C. Code § 11-35-1528) 

 

 (1) Conditions for Use.  When the District determines in writing that the use of competitive sealed 

bidding is either not practicable or not advantageous to the District, a contract may be entered into by 

competitive best value bidding subject to the provisions of Section 1520 and the regulations, unless 

otherwise provided for in this section.  

 (2) Best Value Bidding.  The purpose of best value bidding is to allow factors other than price to be 

considered in the determination of award for specific supplies, services, or information technology based 

on pre-determined criteria identified by the District.  

 (3) Public Notice.  Adequate public notice of the request for the solicitation shall be given in the same 

manner as provided in Section 1520(3).  

 (4) Bid Opening.  At bid opening, the only information that will be released is the names of the 

participating bidders. Price information will be provided after the ranking of bidders and the issuance of 

award. 

 (5) Evaluation Factors. The best value bid must state the factors to be used in determination of award 

and the numerical weighting for each factor. Price must be a factor in determination of award and cannot 

be weighted at less than sixty percent. Best value bid evaluation factors may include, but are not limited 

to, any of the following: 

  (a) operational costs the District would incur if the bid is accepted;  

  (b) quality of the product or service or its technical competency; 

  (c) reliability of delivery and implementation schedules; 

  (d) maximum facilitation of data exchange and systems integration; 
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  (e) warranties, guarantees, and return policy; 

  (f) vendor financial stability; 

  (g) consistency of the proposed solution with the District‟s planning documents and announced 

strategic program direction; 

  (h) quality and effectiveness of business solution and approach; 

  (i) industry and program experience; 

  (j) prior record of vendor performance; 

  (k) vendor expertise with engagement of similar scope and complexity; 

  (l) extent and quality of the proposed participation and acceptance by all user groups; 

  (m) proven development methodologies and tools; and 

  (n) innovative use of current technologies and quality results. 

 (6) Clarification of Responsive Bid. The procurement officer may ask a responsive bidder to clarify an 

ambiguity in its bid; however, no material modification of the bid is allowed. 

 (7) Selection and Ranking. Bids shall be evaluated by using only the criteria and weightings stated in 

the invitation for best value bids. All evaluation factors, other than price, will be considered independent 

of and prior to determining the effect of price on the score for each participating bidder. Once the 

evaluation is complete, all responsive bidders must be ranked from most advantageous to least 

advantageous to the District, considering only the evaluation factors stated in the invitation for best value 

bids. 

 (8) Award. Award must be made to the responsive and responsible bidder whose bid is determined, in 

writing, to be most advantageous to the District, taking into consideration all evaluation factors set forth 

in the best value bid.  The contract file shall contain the basis on which the award is made and must be 

sufficient to satisfy external audit. 

 

SECTION 1529. Competitive online bidding. (S.C. Code § 11-35-1529) 

 

 (1) Conditions for Use. When the District determines in writing that on-line bidding is more 

advantageous than competitive sealed bidding, a contract may be entered into by competitive on-line 

bidding, subject to the provisions of Section 1520 and the regulations, unless otherwise provided in this 

section.  

 (2) Public Notice. Adequate public notice of the request for the solicitation must be given in the same 

manner as provided in Section 1520(3). 

 (3) Bidding Process.  The solicitation must designate both an Opening Date and Time and a Closing 

Date and Time.  The Closing Date and Time need not be a fixed point in time, but may remain dependent 

on a variable specified in the solicitation.  At the Opening Date and Time, the District must begin 

accepting real-time electronic bids.  The solicitation must remain open until the Closing Date and Time. 

Before the Opening Date and Time, the District shall require bidders to register, shall register only 

responsible bidders, and, as a part of that registration, require bidders to agree to any terms, conditions, or 

other requirements of the solicitation. If less than two bidders are registered, the solicitation must be 

canceled. Following receipt of the first bid after the Opening Date and Time, the lowest bid price must be 

posted electronically to the Internet and updated on a real-time basis.  At any time before the Closing 

Date and Time, a bidder may lower the price of its bid, except that after Opening Date and Time, a bidder 

may not lower its price unless that price is below the then lowest bid.  Bid prices may not be increased 

after Opening Date and Time.  Except for bid prices, bids may be modified only as otherwise allowed by 

this code.  A bid may be withdrawn only in compliance with Section 1520.  If a bid is withdrawn, a later 

bid submitted by the same bidder may not be for a higher price.  If the lowest responsive bid is withdrawn 

after the Closing Date and Time, the District may cancel the solicitation in accordance with this code or 

reopen electronic bidding to all pre-existing bidders by giving notice to all pre-existing bidders of both the 

new Opening Date and Time and the new Closing Date and Time.  Notice that electronic bidding will be 

reopened must be given as specified in the solicitation.  
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 (4) Receipt and Safeguarding of Bids. Other than price, any information provided to the District by a 

bidder must be safeguarded as required by Section 1520(4).  

 (5) Provisions Not to Apply. Section 1524 (Resident Vendor Preference) and paragraph (5) (Bid 

Opening) of Section 1520 (Competitive Sealed Bidding) do not apply to solicitations issued pursuant to 

this section. 

 

SECTION 1530. Competitive sealed proposals. (S.C. Code § 11-35-1530) 

 

 (1) Conditions for Use. 

  (a) If a District determines in writing that the use of competitive sealed bidding is either not 

practicable or not advantageous to the District, a contract may be entered into by competitive sealed 

proposals subject to the provisions of Section 1520 and the regulations, unless otherwise provided in this 

section.  

  (b) The regulations may provide that it is either not practicable or not advantageous to the District to 

procure specified types of supplies, services, information technology, or construction by competitive 

sealed bidding. 

 (2) Public Notice. Adequate public notice of the request for proposals must be given in the same 

manner as provided in Section 1520(3). 

 (3) Receipt of Proposals. Proposals must be opened publicly in accordance with regulations. A 

tabulation of proposals must be prepared in accordance with regulations promulgated by the board and 

must be open for public inspection after contract award. 

 (4) Request for Qualifications. 

  (a) Before soliciting proposals, the procurement officer may issue a request for qualifications from 

prospective offerors. The request must contain at a minimum a description of the scope of the work to be 

solicited by the request for proposals and must state the deadline for submission of information and how 

prospective offerors may apply for consideration. The request must require information only on their 

qualifications, experience, and ability to perform the requirements of the contract. 

  (b) After receipt of the responses to the request for qualifications from prospective offerors, rank of 

the prospective offerors must be determined in writing from most qualified to least qualified on the basis 

of the information provided. Proposals then must be solicited from at least the top two prospective 

offerors by means of a request for proposals. The determination regarding how many proposals to solicit 

is not subject to review pursuant to Article 17. 

 (5) Evaluation Factors. The request for proposals must state the relative importance of the factors to be 

considered in evaluating proposals but may not require a numerical weighting for each factor. Price may, 

but need not, be an evaluation factor. 

 (6) Discussion with Offerors. As provided in the request for proposals, and under regulations, 

discussions may be conducted with offerors who submit proposals determined to be reasonably 

susceptible of being selected for award for the purpose of clarification to assure full understanding of, and 

responsiveness to, the solicitation requirements. Offerors must be accorded fair and equal treatment with 

respect to any opportunity for discussions. In conducting discussions, there must be no disclosure of 

confidential information derived from proposals submitted by competing offerors. The board shall 

promulgate regulations governing discussions. 

 (7) Selection and Ranking. Proposals must be evaluated using only the criteria stated in the request for 

proposals and there must be adherence to weightings that have been assigned previously. Once evaluation 

is complete, all responsive offerors must be ranked from most advantageous to least advantageous to the 

District, considering only the evaluation factors stated in the request for proposals. 

 (8) Negotiations. After proposals have been ranked pursuant to Section 1530(7), the procurement 

officer, in his sole discretion and not subject to review under Article 17, may proceed in any of the 

manners indicated below, except that in no case may confidential information derived from proposals and 

negotiations submitted by competing offerors be disclosed: 
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  (a) negotiate with the highest ranking offeror on price, on matters affecting the scope of the contract, 

so long as the changes are within the general scope of the request for proposals, or on both. If a 

satisfactory contract cannot be negotiated with the highest ranking offeror, negotiations may be 

conducted, in the sole discretion of the procurement officer, with the second, and then the third, and so 

on, ranked offerors to the level of ranking determined by the procurement officer in his sole discretion; 

  (b) during the negotiation process as outlined in item (a) above, if the procurement officer is 

unsuccessful in his first round of negotiations, he may reopen negotiations with any offeror with whom he 

previously negotiated; or 

  (c) before or after negotiations pursuant to Section 1530(8), the procurement officer may make 

changes to the request for proposals within the general scope of the request for proposals and may provide 

all responsive offerors an opportunity to submit their best and final offers, which must be reevaluated and 

ranked pursuant to Section 1530(7). 

 (9) Award. Award must be made to the responsible offeror whose proposal is determined in writing to 

be the most advantageous to the District, taking into consideration the evaluation factors set forth in the 

request for proposals, unless the procurement officer determines to utilize one of the options provided in 

Section 1530(8). The award of the contract must be made on the basis of evaluation factors that must be 

stated in the RFP. The contract file must contain the basis on which the award is made and must be 

sufficient to satisfy external audit. Procedures and requirements for the notification of intent to award the 

contract must be the same as those provided in Section 1520(10). 

 

SECTION 1540. Negotiations after unsuccessful competitive sealed bidding. (S.C. Code § 11-35-1540) 

 

When bids received pursuant to an invitation for bids under Section 1520 are considered unreasonable by 

the District, or are not independently reached in open competition, or the low bid exceeds available funds 

as certified by the appropriate fiscal officer, and it is determined in writing by the chief business official, 

that time or other circumstances will not permit the delay required to resolicit competitive sealed bids, a 

contract may be negotiated pursuant to this section, provided that:  

 (1) each responsible bidder who submitted a bid under the original solicitation is notified of the 

determination and is given reasonable opportunity to negotiate; 

 (2) the negotiated price is lower than the lowest rejected bid by any responsible and responsive bidder 

under the original solicitation; 

 (3) the negotiated price is the lowest negotiated price offered by any responsible and responsive 

offeror. 

 

SECTION 1550. Small purchase procedures; when competitive bidding required. (S.C. Code § 11-35-

1550) 

 

 (1) Authority. The following small purchase procedures may be utilized only in conducting 

procurements that are up to the amounts specified herein. Procurement requirements must not be 

artificially divided by governmental bodies so as to constitute a small purchase pursuant to this section. 

 (2) Competition and Price Reasonableness. 

  (a) No Competition. Small purchases not exceeding ten thousand dollars may be accomplished 

without securing competitive quotations if the prices are considered reasonable. The purchasing office 

must annotate the purchase requisition: "Price is fair and reasonable" and sign. The purchases must be 

distributed equitably among qualified suppliers. When practical, a quotation must be solicited from other 

than the previous supplier before placing a repeat order. The administrative cost of verifying the 

reasonableness of the price of purchase "not in excess of" may more than offset potential savings in 

detecting instances of overpricing. Action to verify the reasonableness of the price need be taken only 

when the procurement officer of the governmental body suspects that the price may not be reasonable, 

comparison to previous price paid, or personal knowledge of the item involved. 
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  (b) Three Written Quotes. Written request for written quotes from a minimum of three qualified 

sources of supply may be made and, unless adequate public notice is provided in the South Carolina 

Business Opportunities, documentation of at least three bona fide, responsive, and responsible quotes 

must be attached to the purchase requisition for a small purchase not in excess of twenty-five thousand 

dollars, or for a small purchase of commercially available off-the-shelf products not in excess of one 

hundred thousand dollars, or for a small purchase of construction not in excess of one hundred thousand 

dollars. The award must be made to the lowest responsive and responsible sources. The request for quotes 

must include a purchase description. Requests must be distributed equitably among qualified supplies 

unless advertised as provided above. 

  (c) Advertised Small Purchase. Written solicitation of written quotes, bids, or proposals may be 

made for a small purchase, other than a small purchase of construction, not in excess of one hundred 

thousand dollars. The procurement must be advertised at least once in the South Carolina Business 

Opportunities publication. A copy of the written solicitation and written quotes must be attached to the 

purchase requisition. The award must be made to the lowest responsive and responsible source or, when a 

request for proposal process is used, the highest ranking offeror. 

 (3) Advertising Threshold.  Except for procurements of either commercially available off-the-shelf 

products or construction, if conducted pursuant to item (2)(b), all competitive procurements above 

twenty-five thousand dollars must be advertised at least once in the South Carolina Business 

Opportunities publication.  The District may charge vendors the cost incurred for copying and mailing bid 

or proposal documents requested in response to a procurement. 

 

SECTION 1560. Sole source procurement; public notice. (S.C. Code § 11-35-1560) 

 

 (A) A contract may be awarded for a supply, service, information technology, or construction item 

without competition if, under regulations, the Superintendent, or a designee above the level of the 

procurement officer, determines in writing that there is only one source for the required supply, service, 

information technology, or construction item. Except for contracts with a total potential value of fifty 

thousand dollars or less, adequate public notice of the intent to award without competition must be posted 

in South Carolina Business Opportunities, except that public notice is not required if the Superintendent, 

after consultation with the Board, determines in writing that award without such notice is in the interest of 

the District. Notice must contain a statement of the right to protest under Section 4210(1) and must be 

posted at least five business days before entering a contract. For contracts with a total potential value 

greater than two hundred fifty thousand dollars, such notice must be posted at least ten business days 

before entering a contract. 

 (B) Written documentation must include the determination and basis for the proposed sole source 

procurement. A delegation of authority by the Superintendent with respect to sole source determinations 

must be submitted in writing to the chief procurement officer.  In cases of reasonable doubt, competition 

must be solicited.  Any decision by a District that a procurement be restricted to one potential vendor 

must be accompanied by a thorough, detailed explanation as to why no other will be suitable or 

acceptable to meet the need. 

 

SECTION 1570. Emergency procurements; public notice. (S.C. Code § 11-35-1570) 

 

 (A) Notwithstanding any other provision of this code, the Superintendent  or a designee may award or 

authorize others to award emergency contracts only when there exists an immediate threat to public 

health, welfare, critical economy and efficiency, or safety under emergency conditions as defined in 

regulations;  and provided, that such emergency procurements shall be made with as much competition as 

is practicable under the circumstances.  A written determination of the basis for the emergency and for the 

selection of the particular contractor shall be included in the contract file.  

 (B) When a contract entered pursuant to subsection (A) has a total or potential value in excess of fifty 

thousand dollars, notice of the award must be posted in South Carolina Business Opportunities (SCBO) as 
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soon as practicable thereafter. The posted notice must contain a statement of the right to protest under 

Section 4210(1). 

 

SECTION 1575. Participation in auction or sale of supplies from bankruptcy. (S.C. Code § 11-35-1575) 

 

A District having knowledge of either an auction or a sale of supplies from a bankruptcy may elect to 

participate.  The District shall (a) survey the needed items being offered to ascertain their condition and 

usefulness, (b) determine a fair market value for new like items through informal quotes, (c) determine 

the fair market value from similar items considering age and useful life, and (d) estimated repair cost and 

delivery cost, if any, of the desired items.  Using this information, the District shall determine the 

maximum price that it can pay for each item desired.  At the auction or sale, the District shall not exceed 

the maximum price so determined.  

 

SECTION 1710. Cancellation of invitation for bids or request for proposals. (S.C. Code § 11-35-1710) 

 

Any solicitation under this code may be cancelled, or any or all bids or proposals may be rejected in 

whole or part as may be specified in the solicitation, when it is in the best interest of the District.  The 

reasons for rejection, supported with documentation sufficient to satisfy external audit, shall be made a 

part of the contract file.  

 

SECTION 1810. Responsibility of bidders and offerors. (S.C. Code § 11-35-1810) 

 

 (1) Determination of Responsibility.  Responsibility of the bidder or offeror shall be ascertained for 

each contract let by the District based upon full disclosure to the procurement officer concerning capacity 

to meet the terms of the contracts and based upon past record of performance for similar contracts.  The 

regulations establish standards of responsibility that shall be enforced in all District contracts.  

 (2) Determination of Nonresponsibility.  A written determination of nonresponsibility of a bidder or 

offeror shall be made in accordance with regulations.  The unreasonable failure of a bidder or offeror to 

supply information promptly in connection with an inquiry with respect to responsibility may be grounds 

for a determination of nonresponsibility with respect to such bidder or offeror.  

 (3) Right of Nondisclosure.  Except as otherwise provided by law, information furnished by a bidder or 

offeror pursuant to this section shall not be disclosed outside of the offices of the District without prior 

written consent by the bidder or offeror. 

 (4) Public procurement units, as defined in Section 11-35-4610 of the South Carolina Code of Laws, 

may provide information to one another relating to the responsibility or prior performance of a bidder or 

offeror or provide any other information about a bidder or offeror that is otherwise related to 

procurement. Any person affiliated with a public procurement unit in an official capacity, who provides 

such information in good faith, is immune from civil and criminal liability which might otherwise result 

by reason of his actions. In all such civil or criminal proceedings, good faith is a rebuttable presumption. 

 

SECTION 1820. Prequalification of supplies and suppliers. (S.C. Code § 11-35-1820) 

 

The regulations may provide for prequalification of suppliers or supplies.  

 

SECTION 1830. Cost or pricing data. (S.C. Code § 11-35-1830) 

 

 (1) Contractor Certification.  A contractor shall, except as provided in subsection (3) of this section, 

submit cost or pricing data and shall certify that, to the best of his knowledge and belief, the cost or 

pricing data submitted is accurate, complete, and current as of mutually determined specified date prior to 

the date of:  
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  (a) the pricing of any contract awarded by competitive sealed proposals pursuant to Section 1530 or 

pursuant to the sole source procurement authority as provided in Section 1560 where the total contract 

price exceeds an amount established by regulations; or  

  (b) the pricing of any change order or contract modification which exceeds an amount established by 

regulations.  

 (2) Price Adjustment.  Any contract, change order or contract modification under which a certificate is 

required shall contain a provision that the price to the District, including profit or fee, shall be adjusted to 

exclude any significant sums by which the District finds that such price was increased because the 

contractor furnished cost or pricing data was inaccurate, incomplete, or not current as of the date agreed 

upon between parties.  

 (3) Cost or Pricing Data Not Required.  The requirements of this section shall not apply to contracts:  

  (a) where the contract price is based on adequate price competition;  

  (b) where the contract price is based on established catalog prices or market prices;  

  (c) where contract prices are set by law or regulations; or  

  (d) where it is determined in writing in accordance with regulations that the requirements of this    

       section may be waived and the reasons for such waiver are stated in writing.  

 

SECTION 2010. Types of contracts. (S.C. Code § 11-35-2010) 

 

Subject to the limitations of this section, any type of contract that will promote the best interests of the 

District may be used, except that the use of a cost-plus-a-percentage-of-cost contract must be approved by 

the Superintendent.  A cost-reimbursement contract, including a cost-plus-a-percentage-of-cost contract, 

may be used only when a determination sufficient for external audit is prepared showing that the contract 

is likely to be less costly to the District than any other type or that it is impracticable to obtain the 

supplies, services, information technology, or construction required except under that contract.  

 

SECTION 2015. Effect of contract or amendment. (S.C. Code § 11-35-2015) 

 

A contract or amendment thereto, including, but not limited to, a change order or contract modification, is 

not effective against the District unless the contract or amendment is in writing and signed by an officer 

having actual authority to bind the District. 

 

SECTION 2020. Approval of accounting system. (S.C. Code § 11-35-2020) 

 

The chief procurement officer may require that:  

 (1) the proposed contractor‟s accounting system shall permit timely development of all necessary cost 

data in the form required by the specific contract type contemplated;  

 (2) the proposed contractor‟s accounting system is adequate to allocate costs in accordance with 

generally accepted accounting principles.  

 

SECTION 2030. Multiterm contracts. (S.C. Code § 11-35-2030) 

 

 (1) Specified Period.  Unless otherwise provided by law, a contract for supplies, services, or 

information technology must not be entered into for any a period of more than one year unless approved 

in a manner prescribed by regulation.  The term of the contract and conditions of renewal or extension 

must be included in the solicitation and funds must be available for the first fiscal period at the time of 

contracting.  Payment and performance obligations for succeeding fiscal periods must be subject to the 

availability and appropriation of funds for them.  

 (2) Determination Prior to Use.  Before the utilization of a multiterm contract, it must be determined in 

writing by the District that:  
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  (a) estimated requirements cover the period of the contract and are reasonably firm and continuing; 

and  

  (b) such a contract serves the interest of the District by encouraging effective competition or 

otherwise promoting economies in District procurement.  

 (3) Cancellation Due to Unavailability of Funds in Succeeding Fiscal Periods.  When funds are not 

appropriated or otherwise made available to support continuation of performance in a subsequent fiscal 

period, the contract must be canceled.  

 (4) Maximum Duration. The maximum potential duration for a contract is five years. A maximum 

potential duration of up to seven years may be approved by the Superintendent.   

 (5) Approval. Every type of contract with a maximum potential duration exceeding seven years must be 

approved by the board. For competitive procurements, approval of the maximum potential duration must 

be granted before solicitation. 

 

SECTION 2040. Inapplicable laws. (S.C. Code § 11-35-2040) 

 

The following laws are inapplicable to contracts solely for the procurement of commercially available 

off-the-shelf products pursuant to Section 1550: 

 (1) Chapter 14, Title 8, Unauthorized Aliens and Public Employment; 

 (2) Section 11-9-105, Contracts for Legal or Consultant Services; 

 (3) Section 11-35-5300, Prohibition of Contracting with Discriminatory Business; 

 (4) Chapter 57, Title 11, Iran Divestment Act; 

 (5) Chapter 107, Title 44, Drug-Free Workplace Act; and 

 (6) any other provision of law identified by regulations that sets forth policies, procedures, or 

requirements that impact the procurement of commercially available off-the-shelf products by the 

District, except for a provision of law that: (i) provides for criminal or civil penalties; (ii) appears in 

Article 17 of this code; or (iii) specifically refers to this section and provides that, notwithstanding this 

section, it is applicable to contracts for the procurement of commercially available off-the-shelf products. 

 

SECTION 2050. Void contract terms or conditions. (S.C. Code § 11-35-2050) 

 

Any term or condition in any contract entered into by the District that requires the District to defend, 

indemnify, or hold harmless another person, must be void ab initio, unless such term is expressly 

authorized by law. All contracts must be governed by South Carolina law. Without limiting the 

applicability of Section 4230, the exclusive venue for any dispute arising out of or related to any contract 

is in South Carolina. Any contract containing any terms or conditions inconsistent with any of the 

foregoing are otherwise enforceable as if it did not contain such term or condition. 
 

SECTION 2060. Material changes prohibited. (S.C. Code § 11-35-2060) 

 

A change order or a contract modification may not alter a contract in a manner or degree inconsistent with 

the underlying purposes and policies of this code or the regulations. 

  

SECTION 2210. Right to inspect plant. (S.C. Code § 11-35-2210) 

 

The chief procurement officer or his designee is authorized, at reasonable times, to inspect the part of the 

plant or place of business of a contractor or subcontractor which is related to the performance of a 

contract awarded or to be awarded by the District.  

 

SECTION 2220. Right to audit records. (S.C. Code § 11-35-2220) 
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 (1) Audit of Cost or Pricing Data.  All District contracts shall contain a clause setting forth the 

District‟s right at reasonable times and places to audit the books and records of any contractor or 

subcontractor who has submitted cost or pricing data pursuant to Section 1830 to the extent that such 

books and records relate to such cost or pricing data.  The contract shall further set forth that the 

contractor or subcontractor who receives a contract, change order, or contract modification for which cost 

or pricing data is required, shall maintain such books and records that relate to such cost or pricing data 

for three years from the date of final payment under the contract, unless a shorter period is otherwise 

authorized in writing by the chief procurement officer;  provided, however, that such records shall be 

retained for additional periods of time beyond this three-year period upon request of the chief 

procurement officer.  

 (2) Contract Audit.  The District shall be entitled to audit the books and records of a contractor or any 

subcontractor under any negotiated contract or subcontract other than a firm fixed price contract to the 

extent that such books and records relate to the performance of such contract or subcontract.  Such books 

and records shall be maintained by the contractor for a period of three years from the date of final 

payment under the prime contract and by the subcontractor for a period of three years from the date of 

final payment under the subcontract, unless a shorter period is otherwise authorized in writing by the 

chief procurement officer.  

 

SECTION 2410. Finality of determinations. (S.C. Code § 11-35-2410) 

 

 (A) The determinations required by the following sections and related regulations are final and 

conclusive, unless clearly erroneous, arbitrary, capricious, or contrary to law:  Section 1520(7) 

(Competitive Sealed Bidding:  Correction or Withdrawal of Bids;  Cancellation of Awards), Section 

1520(11) (Competitive Sealed Bidding:  Request for Qualifications), Section 1525(1) (Competitive Fixed 

Price Bidding:  Conditions for Use), Section 1528(1) (Competitive Best Value Bidding:  Conditions for 

Use), Section 1528(8) (Competitive Best Value Bidding:  Award), Section 1529(1) (Competitive Online 

Bidding:  Conditions for Use), Section 1530(1) (Competitive Sealed Proposals, Conditions for Use), 

Section 1530(4) (Competitive Sealed Proposals:  Request for Qualifications), Section 1530(7) 

(Competitive Sealed Proposals, Selection and Ranking of Prospective Offerors), Section 1530(9) 

(Competitive Sealed Proposals Award), Section 1540 (Negotiations After Unsuccessful Competitive 

Sealed Bidding), Section 1560 (Sole Source Procurement), Section 1570 (Emergency Procurement), 

Section 1710 (Cancellation of Invitation for Bids or Requests for Proposals), Section 1810 

(Responsibility of Bidders and Offerors), Section 1830(3) (Cost or Pricing Data, Cost or Pricing Data Not 

Required), Section 2010 (Types and Forms of Contracts), Section 2020 (Approval of Accounting 

System), Section 2030(2) (Multiterm Contracts, Determination Prior to Use), Section 3010(1) (Choice of 

Project Delivery Method), Section 3020(d) (Construction Procurement Procedures: Negotiations After 

Unsuccessful Competitive Sealed Bidding), Section 3023 (Prequalification on District Construction), 

Section 3220(5) (Procurement Procedure, Selection and Ranking of the Three Most Qualified), Section 

4210(7) (Stay of Procurement During Protests, Decision to Proceed), and Section 4810 (Cooperative Use 

of Supplies, Services, or Information Technology).  

 (B) The chief business official shall review samples of the determinations periodically, and issue 

reports and recommendations on the appropriateness of the determinations made.  

 

SECTION 2420. Reporting of anticompetitive practices; privileged communications. (S.C. Code § 11-

35-2420) 

 

 (A) When any information or allegations concerning anticompetitive practices among any bidders or 

offerors, come to the attention of any employee of the District, immediate notice of the relevant facts shall 

be transmitted to the Office of the Attorney General. 

 (B) Communications to the Office of the Attorney General and any testimony relating to the matters 

described in Section 2420(A) are privileged and may not be disclosed without prior approval of the Office 
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of the Attorney General. A person required or permitted to report pursuant to Section 2420(A) or who 

participates in an investigation or judicial proceedings resulting from the report, acting in good faith, is 

immune from civil and criminal liability which might otherwise result by reason of these actions. In all 

such civil or criminal proceedings, good faith is a rebuttable presumption. 

 

SECTION 2430. Retention of procurement records. (S.C. Code § 11-35-2430) 

 

All procurement records shall be retained and disposed of in accordance with records retention guidelines 

and schedules approved by the Department of Archives and History after consultation with the Attorney 

General.  All retained documents shall be made available to the Attorney General or a designee upon 

request and proper receipt therefor.  

 

SECTION 2440. Records of procurement actions. (S.C. Code § 11-35-2440) 

 

 (1)(a) Contents of Records.  The chief procurement officer shall submit semi-annually a record listing 

all contracts made pursuant to Section 1560 (Sole Source Procurement) or Section 1570 (Emergency 

Procurements) to the Superintendent.  The record must contain:  

   (i) each contractor‟s name;  

   (ii) the amount and type of each contract;  

   (iii) a listing of supplies, services, information technology, or construction procured under each 

contract.  

  (b) The chief procurement officer shall maintain these records for five years.  

 (2) Publication of Records.  A copy of the record must be submitted to the board on an annual basis and 

must be available for public inspection.  
 

 

ARTICLE 7. 

 

SPECIFICATIONS 

 

SECTION 2610. Definitions of terms used in this article. (S.C. Code § 11-35-2610) 

 

As used in this article, the term “specifications” means any technical or purchase description or other 

description of the physical or functional characteristics, or of the nature of a supply, service, or 

construction item.  It may also include a description of any requirement for inspecting, testing, or 

preparing a supply, service, or construction item for delivery.  

 

SECTION 2710. Issuance of specifications; duties of the Board. (S.C. Code § 11-35-2710) 

 

The regulations may govern the preparation, maintenance, and content of specifications for supplies, 

services, information technology, and construction required by the District.  

 

SECTION 2730. Assuring competition. (S.C. Code § 11-35-2730) 

 

All specifications shall be drafted so as to assure cost effective procurement of the District‟s actual needs 

and shall not be unduly restrictive.  

 

SECTION 2740. Relationship with using agencies. (S.C. Code § 11-35-2740) 

 

Specifications shall be drawn in such a manner as to ensure maximally cost effective procurement, 

consistent with regulations.  
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SECTION 2750. Specifications prepared by architects and engineers. (S.C. Code § 11-35-2750) 

 

The requirements of this article regarding the nonrestrictiveness of specifications apply to each 

solicitation and include, among other things, all specifications prepared by architects, engineers, 

designers, draftsmen, and land surveyors for District contracts.  

 

ARTICLE 9. 

 

  CONSTRUCTION, ARCHITECT-ENGINEER, CONSTRUCTION MANAGEMENT, AND LAND 

SURVEYING SERVICES 
 

SECTION 2910. Definitions of terms used in this article. (S.C. Code § 11-35-2910) 

 

 (1) “Architect-engineer and land surveying services” are those professional services associated with the 

practice of architecture, professional engineering, land surveying, landscape architecture, and interior 

design pertaining to construction, as defined by the laws of this State, as well as incidental services that 

members of these professions and those in their employ may logically or justifiably perform, including 

studies, investigations, surveys, evaluations, consultations, planning, programming conceptual designs, 

plans and specifications, cost estimates, inspections, shop drawing reviews, sample recommendations, 

preparation of operating and maintenance manuals, and other related services.  

 (2) “Construction manager agent” means a business that has been awarded a separate contract with the 

District to provide construction management services but not construction.  

 (3) “Construction manager at-risk” means a business that has been awarded a separate contract with the 

District to provide both construction management services and construction using the construction 

management at-risk project delivery method.  A contract with a construction manager at-risk may be 

executed before completion of design.  

 (4) “Construction management services” are those professional services associated with contract 

administration, project management, and other specified services provided in connection with the 

administration of a project delivery method defined in Section 3005 (Project Delivery Methods 

Authorized).  

 (5) “Construction management at-risk” means a project delivery method in which the District awards 

separate contracts, one for architectural and engineering services to design an infrastructure facility and 

the second to a construction manager at-risk for both construction of the infrastructure facility according 

to the design and construction management services.  

 (6) “Design-bid-build” means a project delivery method in which the District sequentially awards 

separate contracts, the first for architectural and engineering services to design an infrastructure facility 

and the second for construction of the infrastructure facility according to the design.  

 (7) “Design-build” means a project delivery method in which the District enters into a single contract 

for design and construction of an infrastructure facility.  

 (8) “Design-build-finance-operate-maintain” means a project delivery method in which the District 

enters into a single contract for design, construction, finance, maintenance, and operation of an 

infrastructure facility over a contractually defined period.  Money appropriated by the District is not used 

to pay for a part of the services provided by the contractor during the contract period.  

 (9) “Design-build-operate-maintain” means a project delivery method in which the District enters into a 

single contract for design, construction, maintenance, and operation of an infrastructure facility over a 

contractually defined period.  All or a portion of the money required to pay for the services provided by 

the contractor during the contract period are either appropriated by the District before the award of the 

contract or secured by the District through fare, toll, or user charges.  

 (10) “Design requirements” means the written description of the infrastructure facility to be procured 

pursuant to this article, including:  



 

 30 

  (a) required features, functions, characteristics, qualities, and properties that are required by the 

District;  

  (b) the anticipated schedule, including start, duration, and completion;  and  

  (c) estimated budgets as applicable to the specific procurement, for design, construction, operation, 

and maintenance.  The design requirements may, but need not, include drawings and other documents 

illustrating the scale and relationship of the features, functions, and characteristics of the project.  
 

 (11) “Independent peer reviewer services” are additional architectural and engineering services that a 

District shall acquire in design-build, design-build-operate-maintain, or 

design-build-finance-operate-maintain procurements.  The function of the independent peer reviewer is to 

confirm that the key elements of the professional engineering and architectural design provided by the 

contractor are in conformance with the applicable standard of care.  If a District elects not to contract with 

the independent peer reviewer proposed by the successful offeror, the independent peer reviewer must be 

selected through competitive sealed proposals.  

 (12) “Infrastructure facility” means a building; structure;  or networks of buildings, structures, pipes, 

controls, and equipment, or portion thereof, that provide transportation, utilities, public education, or 

public safety services.  Included are government office buildings;  public schools;  courthouses;  jails;  

prisons;  water treatment plants, distribution systems, and pumping stations;  wastewater treatment plants, 

collection systems, and pumping stations;  solid waste disposal plants, incinerators, landfills, and related 

facilities;  public roads and streets;  highways;  public parking facilities;  public transportation systems, 

terminals, and rolling stock;  rail, air, and water port structures, terminals, and equipment.  

 (13) “Operations and maintenance” means a project delivery method in which the District enters into a 

single contract for the routine operation, routine repair, and routine maintenance of an infrastructure 

facility.  

 (14) “Proposal development documents” means drawings and other design-related documents that are 

sufficient to fix and describe the size and character of an infrastructure facility as to architectural, 

structural, mechanical and electrical systems, materials, and such other elements as may be appropriate to 

the applicable project delivery method.  
 

SECTION 3005. Project delivery methods authorized. (S.C. Code § 11-35-3005) 

 

 (1) The following project delivery methods are authorized for procurements relating to infrastructure 

facilities:  

  (a) design-bid-build;  

  (b) construction management at-risk;  

  (c) operations and maintenance;  

  (d) design-build;  

  (e) design-build-operate-maintain;  and  

  (f) design-build-finance-operate-maintain.  

 (2) In addition to those methods identified in item (1), the regulations may:  

  (a) approve as an alternate project delivery method any combination of design, construction, finance, 

and services for operations and maintenance of an infrastructure facility;  and  

  (b) allow or require the District to follow any of the additional procedures established by Section 

11-35-3024.  

 (3) Participation in a report or study that is later used in the preparation of design requirements for a 

project does not disqualify a firm from participating as a member of a proposing team in a construction 

management at-risk, design-build, design-build-operate-maintain, or 

design-build-finance-operate-maintain procurement unless the participation provides the business with a 

substantial competitive advantage.  
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SECTION 3010. Choice of project delivery method. (S.C. Code § 11-35-3010) 

 

The project delivery method used for a District construction project must be that method which is most 

advantageous to the District and results in the most timely, economical, and successful completion of the 

construction project.  The District shall select, in accordance with regulations, the appropriate project 

delivery method for a particular project and shall state in writing the facts and considerations leading to 

the selection of that particular method.  

 

SECTION 3015. Source selection methods assigned to project delivery methods. (S.C. Code § 11-35-

3015) 

 

 (1) Scope.  This section specifies the source selection methods applicable to procurements for the 

project delivery methods identified in Section 3005 (Project delivery methods authorized), except as 

provided in Sections 1550 (Small Purchases), 1560 (Sole Source Procurement), 1570 (Emergency 

Procurements), 3230 (Exception for small architect-engineer, and land surveying services contract), 3310 

(Indefinite quantity contracts for architectural-engineering, and land surveying services), and 3320 

(Indefinite quantity contracts for construction). 

 (2) Design-bid-build:  

  (a) Design.  Architect-engineer, construction management, and land surveying services.  The 

qualifications based selection process in Section 3220 (Qualifications Based Selection Procedures) must 

be used to procure architect-engineer, construction management, and land surveying services, unless 

those services are acquired in conjunction with construction using one of the project delivery methods 

provided in Section 3015 (3), (5), (6), (7), and (8).  

  (b) Construction. Competitive sealed bidding, as provided in Section 1520 (Competitive Sealed 

Bidding), must be used to procure construction in design-bid-build procurements.  

 (3) Construction Management at-risk. Contracts for construction management at-risk must be procured 

as provided in either Section 1520 (Competitive Sealed Bidding) or Section 1530 (Competitive Sealed 

Proposals).  

 (4) Operations and Maintenance. Contracts for operations and maintenance must be procured as set 

forth in Section 1510 (Methods of Source Selection).  

 (5) Design-build.  Contracts for design-build must be procured by competitive sealed proposals, as 

provided in Section 1530 (Competitive Sealed Proposals), except that the regulations may describe the 

circumstances under which a particular design-build procurement does not require the submission of 

proposal development documents as required in Section 3024(2)(b).  

 (6) Design-build-operate-maintain.  Contracts for design-build-operate-maintain must be procured by 

competitive sealed proposals, as provided in Section 1530 (Competitive Sealed Proposals).  

 (7) Design-build-finance-operate-maintain.  Contracts for design-build-finance-operate-maintain must 

be procured by competitive sealed proposals, as provided in Section 1530 (Competitive Sealed 

Proposals).  

 (8) Other.  Contracts for an alternate project delivery method approved pursuant to Section 3005(2) 

must be procured by a source selection method provided in Section 1510, as specified by the authority 

approving the alternative project delivery method.  

 

SECTION 3020. Additional bidding procedures for construction procurement. (S.C. Code § 11-35-3020) 

 

Exceptions in Competitive Sealed Bidding Procedures.  The process of competitive sealed bidding as 

required by Section 3015(2)(b) must be performed in accordance with the procedures outlined in Article 5 

of this code subject to the following exceptions:  

 (a) Invitation for Bids. The District is responsible for developing a formal invitation for bids for each 

construction project.  The invitation must include, but not be limited to, all contractual terms and 
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conditions applicable to the procurement.  A copy of each invitation for bids must be advertised formally 

in South Carolina Business Opportunities.  

 (b) Bid Acceptance.  Instead of Section 1520(6), the following provision applies.  Bids must be 

accepted unconditionally without alteration or correction, except as otherwise authorized in this code.  

The District's invitation for bids must set forth all requirements of the bid including, but not limited to:  

  (i) The District, in consultation with the architect-engineer assigned to the project, shall identify by 

license classification or subclassification in the invitation for bids all subcontractors who are expected to 

perform work for the prime contractor to or about the construction when those subcontractors' contracts 

are each expected to exceed three percent of the prime contractor's total base bid. In addition, the District, 

in consultation with the architect-engineer assigned to the project, may identify by license classification 

or subclassification in the invitation for bids a subcontractor who is expected to perform work which is 

vital to the project. The determination of which subcontractors are included in the list provided in the 

invitation for bids is not protestable pursuant to Section 4210 or another provision of this code. A bidder 

in response to an invitation for bids shall clearly identify in his bid only those subcontractors to perform 

the work as identified in the invitation for bids. If the bidder determines to use his own employees to 

perform a portion of the work for which he would otherwise be required to list a subcontractor and if the 

bidder is qualified to perform that work under the terms of the invitation for bids, the bidder shall list 

himself in the appropriate place in his bid and not subcontract that work except with the approval of the 

District for good cause shown.  

  (ii) Failure to complete the list provided in the invitation for bids renders the bidder's bid 

unresponsive. 

  (iii) The District shall send all responsive bidders a copy of the bid tabulation within ten working 

days following the bid opening.  

 (c) Instead of Section 1520(10), the following provisions apply:  

  (i) Unless there is a compelling reason to reject bids as prescribed by regulation, notice of an 

intended award of a contract to the lowest responsive and responsible bidder whose bid meets the 

requirements set forth in the invitation for bids must be given by posting the notice at a location that is 

specified in the invitation for bids.  The invitation for bids and the posted notice must contain a statement 

of the bidder's right to protest pursuant to Section 4210(1) and the date and location of posting must be 

announced at bid opening.  In addition to posting notice, the District promptly shall send all responsive 

bidders a copy of the notice of intended award and of the bid tabulation.  The mailed notice must indicate 

the posting date and must contain a statement of the bidder's right to protest pursuant to Section 4210(1).  

  (ii) After five business days' notice is given, the District may enter into a contract with the bidder 

named in the notice in accordance with the provisions of this code and of the bid solicited.  The 

procurement officer must comply with Section 1810.  

  (iii) If, at bid opening, only one bid is received and determined to be responsive and responsible and 

within the District's construction budget, award may be made without the five-day waiting period. 

 (d) Negotiations after Unsuccessful Competitive Sealed Bidding.  Instead of Section 1540, the 

following provisions apply:  

  (i) If bids received pursuant to an invitation for bids exceed available funds, and it is determined in 

writing by the District that circumstances do not permit the delay required to resolicit competitive sealed 

bids, and the base bid, less deductive alternates, does not exceed available funds by an amount greater 

than ten percent of the construction budget established for that portion of the work, a contract may be 

negotiated pursuant to this section with the lowest responsible and responsive bidder.  The District may 

change the scope of the work to reduce the price to be within the established construction budget but may 

not reduce the price below the established construction budget more than ten percent without a written 

request by the chief business official based on the interest of the District.  
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SECTION 3021. Subcontractor substitution. (S.C. Code § 11-35-3021) 

 

 (1) After notice of an award or intended award has been given, whichever is earlier, the prospective 

contractor identified in the notice may not substitute a business as subcontractor in place of a 

subcontractor listed in the prospective contractor‟s bid or proposal, except for one or more of the 

following reasons:  

  (a) upon a showing satisfactory to the District by the prospective contractor that:  

   (i) the listed subcontractor is not financially responsible;  

   (ii) the listed subcontractor‟s scope of work did not include a portion of the work required in the 

plans and specifications, and the exclusion is not clearly set forth in the subcontractor‟s original bid;  

   (iii) the listed subcontractor was listed as a result of an inadvertent clerical error, but only if that 

request is made within four working days of opening;  

   (iv) the listed subcontractor failed or refused to submit a performance and payment bond when 

requested by the prospective contractor after the subcontractor had represented to the prospective 

contractor that the subcontractor could obtain a performance and payment bond;  and  

   (v) the listed subcontractor must be licensed and did not have the license at the time required by 

law;  

  (b) if the listed subcontractor fails or refuses to perform his subcontract;  

  (c) if the work of the listed subcontractor is found by the District to be substantially unsatisfactory;  

  (d) upon mutual agreement of the contractor and subcontractor;  and  

  (e) with the consent of the District for good cause shown.  

 (2) The request for substitution must be made to the District in writing.  This written request does not 

give rise to a private right of action against the prospective contractor in the absence of actual malice.  

 (3) If substitution is allowed, the prospective contractor, before obtaining prices from another 

subcontractor, must attempt in good faith to negotiate a subcontract with at least one subcontractor whose 

bid was received before the submission of the prospective contractor‟s offer.  This section does not affect 

a contractor‟s ability to request withdrawal of a bid in accordance with the provisions of this code and the 

regulations.  

 (4) This section applies to a procurement conducted using the source selection methods authorized by 

Section 3015(2)(b), (3), (5), (6), (7), and (8).  

 

SECTION 3023. Prequalification on District construction. (S.C. Code § 11-35-3023) 

 

In accordance with this section, the applicable section of Article 5, and procedures published by the State 

Engineer, a District may limit participation in a solicitation for construction to only those businesses, 

including potential subcontractors, that are prequalified.  The prequalification process may be used only 

with the approval of the Superintendent.   

 

If businesses are prequalified, the District must issue a request for qualifications.  Adequate public notice 

of the request for qualifications must be given in the manner provided in Section 1520(3).  The request 

must contain, at a minimum, a description of the general scope of work to be acquired, the deadline for 

submission of information, and how businesses may apply for consideration.  The evaluation criteria must 

include, but not be limited to, prior performance, recent past references on all aspects of performance, 

financial stability, and experience on similar construction projects.  Using only the criteria stated in the 

request for qualifications, businesses must be ranked from most qualified to least qualified.  The basis for 

the ranking must be determined in writing.  If fewer than two businesses are prequalified, the 

prequalification process must be canceled. 
 

 

 



 

 34 

SECTION 3024. Additional procedures applicable to procurement of certain project delivery methods. 

(S.C. Code § 11-35-3024) 

 

 (1) Applicability.  In addition to the requirements of Section 1530 (Competitive Sealed Proposals), the 

procedures in this section apply as provided in items (2), (3), and (4) below. 
 

 (2) Content of Request for Proposals.  A Request for Proposals for design-build, 

design-build-operate-maintain, or design-build-finance-operate-maintain:  

  (a) must include design requirements;  

  (b) must solicit proposal development documents; and  

  (c) may, if the District determines that the cost of preparing proposals is high in view of the size, 

estimated price, and complexity of the procurement:  

   (i) prequalify offerors in accordance with Section 3023 by issuing a request for qualifications in 

advance of the request for proposals;  

   (ii) select, pursuant to procedures designated in the State of South Carolina's Manual for Planning 

and Execution of State Permanent Improvements, a short list of responsible offerors who submit 

proposals determined to be reasonably susceptible of being selected for award before discussions and 

evaluations pursuant to Section 1530, if the number of proposals to be short-listed is stated in the Request 

for Proposals and prompt public notice is given to all offerors as to which proposals have been 

short-listed;  or  

   (iii) pay stipends to unsuccessful offerors, if the amount of the stipends and the terms under which 

stipends are paid are stated in the Request for Proposals.  

 (3) Evaluation Factors.  A Request for Proposals for design-build, design-build-operate-maintain, or 

design-build-finance-operate-maintain must:  

  (a) state the relative importance of (i) demonstrated compliance with the design requirements, (ii) 

offeror qualifications, (iii) financial capacity, (iv) project schedule, (v) price, or life-cycle price for 

design-build-operate-maintain and design-build-finance-operate-maintain procurements, and (vi) other 

factors, if any; and  

  (b) require each offeror to identify an Independent Peer Reviewer whose competence and 

qualifications to provide that service must be an additional evaluation factor in the award of the contract.  

 

SECTION 3030. Bond and security. (S.C. Code § 11-35-3030) 

 

 (1) Bid Security.  

  (a) Requirement for Bid Security.  Bid security is required for all competitive sealed bidding for 

construction contracts in a design-bid-build procurement in excess of one hundred thousand dollars and 

other contracts as may be prescribed by the District's internal procurement procedures (Section 540).  Bid 

security is a bond provided by a surety company meeting the criteria established by the regulations or 

otherwise supplied in a form that may be established by regulation.  

  (b) Amount of Bid Security.  Bid security must be in an amount equal to at least five percent of the 

amount of the bid at a minimum.  

  (c) Rejection of Bids for Noncompliance with Bid Security Requirements.  When the invitation for 

bids requires security, noncompliance requires that the bid be rejected except that a bidder who fails to 

provide bid security in the proper amount or a bid bond with the proper rating must be given one working 

day from bid opening to cure the deficiencies.  If the bidder is unable to cure these deficiencies within one 

working day of bid opening, his bid must be rejected.  

  (d) Withdrawal of Bids.  After the bids are opened, they must be irrevocable for the period specified 

in the invitation for bids.  If a bidder is permitted to withdraw its bid in accordance with regulations, 

action must not be had against the bidder or the bid security.  

 (2) Contract Performance Payment Bonds.  
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  (a) When Required-Amounts. Contracts for construction must require the following bonds or 

security: 

   (i) a performance bond satisfactory to the District, executed by a surety company meeting the 

criteria established by the regulations, or otherwise secured in a manner satisfactory to the District, in an 

amount equal to one hundred percent of the portion of the contract price that does not include the cost of 

operation, maintenance, and finance;  

   (ii) a payment bond satisfactory to the District, executed by a surety company meeting the criteria 

established by the regulations, or otherwise secured in a manner satisfactory to the District, for the 

protection of all persons supplying labor and material to the contractor or its subcontractors for the 

performance of the construction work provided for in the contract.  The bond must be in an amount equal 

to one hundred percent of the portion of the contract price that does not include the cost of operation, 

maintenance, and finance;  

   (iii) in the case of a construction contract valued at fifty thousand dollars or less, the District may 

waive the requirements of subitems (i) and (ii) above, if the District has protected itself;  

   (iv) in the case of a construction manager at-risk contract, the solicitation may provide that bonds 

or security are not required during the project's preconstruction or design phase, if construction does not 

commence until the requirements of subitems (i) and (ii) above have been satisfied. Additionally, the 

solicitation may provide that bonds or security as described in subitems (i) and (ii) above may be 

furnished for one or more designated portions of the project, in an amount equal to one hundred percent 

of the value of the construction of each designated portion, and also may prescribe the time of delivery of 

the bonds or security. In no event may construction of any portion of the work commence until the 

appropriate bonds or security have been delivered to the District; 

   (v) in the case of a design-build, design-build-operate-maintain, or 

design-build-finance-operate-maintain contract, the solicitation may provide that bonds or security as 

described in subitems (i) and (ii) above may be furnished for one or more designated portions of the 

project, in an amount equal to one hundred percent of the value of the design and construction of each 

designated portion, and also may prescribe the time of delivery of the bonds or security. In no event may 

design or construction of any portion of the work commence until the appropriate bonds or security have 

been delivered to the District. 

  (b) Authority to Require Additional Bonds. Item (2) does not limit the authority of the District to 

require a performance bond or other security in addition to these bonds, or in circumstances other than 

specified in subitem (a) of that item in accordance with regulations.  

  (c) Suits on Payment Bonds-Right to Institute, Where and When Brought. Section 11-35-3030(2)(c)-

(d) of the South Carolina Code of Laws, as amended, provides for legal actions on payment bonds.   

 (3) Bonds Forms and Copies. 

  (a) Bonds Forms.  The regulations specify the form of the bonds required by this section.  

  (b) Certified Copies of Bonds. A person may request and obtain from the District a certified copy of 

a bond upon payment of the cost of reproduction of the bond and postage, if any.  A certified copy of a 

bond is prima facie evidence of the contents, execution, and delivery of the original.  

 (4) Retention.  

  (a) Maximum amount to be withheld. In a contract or subcontract for construction which provides 

for progress payments in installments based upon an estimated percentage of completion, with a 

percentage of the contract's proceeds to be retained by the District or general contractor pending 

completion of the contract or subcontract, the retained amount of each progress payment or installment 

must be no more than three and one-half percent.  

  (b) Release of Retained Funds. When the work to be performed on a District construction project or 

pursuant to a District construction contract is to be performed by multiple prime contractors or by a prime 

contractor and multiple subcontractors, the work contracted to be done by each individual contractor or 

subcontractor is considered a separate division of the contract for the purpose of retention.  As each 

division of the contract is certified as having been completed, that portion of the retained funds which is 

allocable to the completed division of the contract must be released forthwith to the prime contractor, 
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who, within ten days of its receipt, shall release to the subcontractor responsible for the completed work 

the full amount of retention previously withheld from him by the prime contractor. 

 (5) Bonds for Bid Security and Contract Performance. The requirement of a bond for bid security on a 

construction contract, pursuant to subsection (1), and a construction contract performance bond, pursuant 

to subsection (2), may not include a requirement that the surety bond be furnished by a particular surety 

company or through a particular agent or broker. 

 

SECTION 3035. Errors and omissions insurance. (S.C. Code § 11-35-3035) 

 

Regulations shall specify when a District shall require offerors to provide appropriate errors and 

omissions insurance to cover architectural and engineering services under the project delivery methods set 

forth in Section 3005(1)(a), (d), (e), and (f).  

 

SECTION 3037. Other forms of security. (S.C. Code § 11-35-3037) 

 

The District may require one or more of the following forms of security to assure the timely, faithful, and 

uninterrupted provision of operations and maintenance services procured separately or as one element of 

another project delivery method:  

 (a) operations period surety bonds that secure the performance of the contractor‟s operations and 

maintenance obligations;  

 (b) letters of credit in an amount appropriate to cover the cost to the District of preventing 

infrastructure service interruptions for a period up to twelve months; and  

 (c) appropriate written guarantees from the contractor, or depending upon the circumstances, from a 

parent corporation, to secure the recovery of reprocurement costs to the District if the contractor defaults 

in performance.  

 

SECTION 3040. Contract clauses and their administration. (S.C. Code § 11-35-3040) 

 

 (1) Contract Clauses.  District construction contracts and subcontracts may include clauses providing 

for adjustments in prices, time of performance, and other appropriate contract provisions including, but 

not limited to: 

  (a) the unilateral right of a District to order in writing: 

   (i) all changes in the work within the general scope of the contract; and 

   (ii) all changes in the time of performance of the contract which do not alter the general scope of 

the contract work; 

  (b) variations occurring between estimated quantities of work in the contract and actual quantities; 

  (c) suspension of work ordered by the District;  

  (d) site conditions differing from those indicated in the contract or ordinarily encountered. 

 (2) Price Adjustments. 

  (a) Adjustments in price pursuant to clauses promulgated by regulation must be computed and 

documented with a written determination.  The price adjustment agreed upon must approximate the actual 

cost to the contractor and all costs incurred by the contractor must be justifiably compared with prevailing 

industry standards, including reasonable profit.  Costs must be properly itemized and supported by 

substantiating data sufficient to permit evaluation before commencement of the pertinent performance or 

as soon after that as practicable, and must be arrived at through whichever one of the following ways is 

the most valid approximation of the actual cost to the contractor:  

   (i) by unit prices specified in the contract or subsequently agreed upon; 

   (ii) by the costs attributable to the events or situations under those clauses with adjustment of 

profits or fee, all as specified in the contract or subsequently agreed upon; 

   (iii) by agreement on a fixed price adjustment; 

   (iv) in another manner as the contracting parties may mutually agree; or 
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   (v) in the absence of agreement by the parties, through unilateral determination by the District of 

the costs attributable to the events or situations under those clauses, with adjustment of profit or fee, all as 

computed by the District in accordance with applicable sections of the regulations and subject to the 

provisions of Article 17 of this code.  

  (b) A contractor is required to submit cost or pricing data if an adjustment in contract price is subject 

to the provisions of Section 1830.  

 (3) Additional Contract Clauses. The construction contracts and subcontracts may include clauses 

providing for appropriate remedies that cover as a minimum: 

  (a) specified excuses for delay or nonperformance; 

  (b) termination of the contract for default; 

  (c) termination of the contract in whole or in part for the convenience of the District.  

 (4) Modification of Required Clauses. The chief procurement officer may vary the clauses promulgated 

by regulation for inclusion in a particular construction contract if the variations are supported by a written 

determination that states the circumstances justifying the variations, if notice of a material variation is 

stated in the invitation for bids.  

 

SECTION 3050. Cost principles regulations for construction contractors. (S.C. Code § 11-35-3050) 

 

The regulations may set forth cost principles which shall be used to determine the allowability of incurred 

costs for the purpose of reimbursing costs under provisions in construction contracts which provide for 

the reimbursement of costs.  

 

SECTION 3070. Approval of architectural, engineering, or construction changes which do not alter 

general scope or intent or exceed approved budget. (S.C. Code § 11-35-3070) 

 

A District may approve and pay for amendments to architectural/engineering contracts and change orders 

to construction contracts which do not alter the general scope or intent of the project and which do not 

exceed the previously approved project budget. 

 

SECTION 3210. Policy. (S.C. Code § 11-35-3210) 

 

Policy. It is the policy of this District to announce publicly all requirements for architect-engineer, 

construction management, and land surveying services and to negotiate contracts for such services on the 

basis of demonstrated competence and qualification for the particular type of services required and at fair 

and reasonable prices.  
 

 

SECTION 3215. Preference for resident design service; definitions; exceptions. (S.C. Code § 11-35-

3215) 

 

 (A) As used in this section:  

  (1) „Design services‟ means architect engineer, construction management, or land surveying services 

as defined in Section 2910 and awarded pursuant to Section 3220.  

  (2) „Resident‟ means a business that employs, either directly or through consultants, an adequate 

number of persons domiciled in South Carolina to perform a majority of the design services involved in 

the procurement.  

 (B) A business responding to an invitation involving design services shall submit a certification with its 

response stating whether the business is a resident for purposes of the procurement.  Submission of a 

certification under false pretenses is grounds for suspension or debarment.  

 (C) An award to a nonresident of a contract involving design services must be supported by a written 

determination explaining why the award was made to the selected firm.  
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 (D) In an evaluation conducted pursuant to Section 3220, a resident firm must be ranked higher than a 

nonresident firm if the District's selection committee finds the two firms otherwise equally qualified.  

 (E) This section does not apply to a procurement if either the procurement does not involve 

construction or the design services are a minor accompaniment to a contract for nondesign services. 

 

SECTION 3220. Qualifications based selection procedures. (S.C. Code § 11-35-3220) 

 

 (1) District Selection Committee.  A District shall establish its own architect-engineer, construction 

management, and land surveying services selection committee, referred to as the District selection 

committee, which must be composed of those individuals the Superintendent determines to be qualified to 

make an informed decision as to the most competent and qualified firm for the proposed project.  The 

Superintendent or his qualified responsible designee shall sit as a permanent member of the District 

selection committee for the purpose of coordinating and accounting for the committee‟s work.   

 (2)(a) Advertisement of Project Description. The District selection committee is responsible for:  

   (i) developing a description of the proposed project; 

   (ii) enumerating all required professional services for that project; and 

   (iii) preparing a formal invitation to firms for submission of information. 

  (b) The invitation must include, but not be limited to, the project title, the general scope of work, a 

description of all professional services required for that project, the submission deadline, and how 

interested firms may apply for consideration.  The invitation must be advertised formally in South 

Carolina Business Opportunities.   

 (3) Response to Invitation. The date for submission of information from interested persons or firms in 

response to an invitation must not be less than fifteen days after publication of the invitation. Interested 

architect-engineer, construction management, and land surveying persons or firms shall respond to the 

invitation with the submission of a current and accurate Federal Standard Form 330, Architect-Engineer 

and Related Services Questionnaire, and Federal Standard Form 255, Architect-Engineer and Related 

Services Questionnaire for Specific Project, or their successor forms or similar information as may be 

prescribed by regulation, and other information that the particular invitation may require.  

 (4) Interviews with Interested Firms. Following receipt of information from all interested persons and 

firms, the District selection committee shall hold interviews with at least three persons or firms who 

respond to the committee‟s advertisement and who are considered most qualified on the basis of 

information available before the interviews.  A list of firms selected for interview must be sent to all firms 

that submitted information in response to the advertisement, before the date selected for the interviews.  If 

less than three persons or firms respond to the advertisement, the committee shall hold interviews with 

those that did respond.  The District selection committee‟s determination as to which are to be 

interviewed must be in writing and based upon its review and evaluation of all submitted materials.  The 

written report of the committee must list specifically the names of all persons and firms that responded to 

the advertisement and enumerate the reasons of the committee for selecting those to be interviewed.  The 

purpose of the interviews is to provide the further information that may be required by the District 

selection committee to fully acquaint itself with the relative qualifications of the several interested firms.  

 (5) Selection and Ranking of the Three Most Qualified.  

  (a) The District selection committee shall evaluate each of the persons or firms interviewed in view 

of their:  

   (i) past performance; 

   (ii) the ability of professional personnel; 

   (iii) demonstrated ability to meet time and budget requirements; 

   (iv) location and knowledge of the locality of the project if the application of this criterion leaves 

an appropriate number of qualified firms, given the nature and size of the project; 

   (v) recent, current, and projected workloads of the firms; 

   (vi) creativity and insight related to the project; 

   (vii) related experience on similar projects; 
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   (viii) volume of work awarded by the District to the person or firm during the previous five years, 

with the objective of effectuating an equitable distribution of contracts by the District among qualified 

firms including Minority Business Enterprises certified by the South Carolina Office of Small and 

Minority Business Assistance and firms that have not had previous District work;  and  

   (ix) any other special qualification required pursuant to the solicitation of the District.  

  (b) Based upon these evaluations, the District selection committee shall select the three persons or 

firms that, in its judgment, are the best qualified, ranking the three in priority order.  The District selection 

committee‟s report ranking the three chosen persons or firms must be in writing and include data 

substantiating its determinations.  

 (6) Notice of Selection and Ranking.  When it is determined by the District that the ranking report is 

final, written notification of the highest ranked person or firm must be sent immediately to all firms 

interviewed.  

 (7) Negotiation of Contract.  The Board of the District or its designee shall negotiate a contract for 

services with the most qualified person or firm at a compensation that is fair and reasonable to the 

District.  If the Board of the District or its designee is unable to negotiate a satisfactory contract with this 

person or firm, negotiations must be terminated formally.  Negotiations must commence in the same 

manner with the second and then the third most qualified until a satisfactory contract is negotiated.  If an 

agreement is not reached with one of the three, additional persons or firms in order of their competence 

and qualifications must be selected after consultation with the District selection committee, and 

negotiations must be continued in the same manner until agreement is reached.  

 

SECTION 3230. Exception for small architect-engineer, construction management and land surveying 

services contract. (S.C. Code § 11-35-3230) 

 

 (1) Procurement Procedures for Certain Contracts. A District securing architect-engineer, construction 

management, or land surveying services which are estimated not to exceed fifty thousand dollars may 

award contracts by direct negotiation and selection, taking into account: 

  (a) the nature of the project; 

  (b) the proximity of the architect-engineer or land surveying services to the project; 

  (c) the capability of the architect, engineer, or land surveyor to produce the required service within a 

reasonable time; 

  (d) past performance; and 

  (e) ability to meet project budget requirements. 

 (2) Maximum Value of Small Contracts with One Person or Firm. The total value of contracts awarded 

to a single architectural engineering, construction management, or land surveying firm by a single District 

pursuant to subsection (1) may not exceed one hundred fifty thousand dollars in a twenty-four-month 

period. Persons or firms seeking to render professional services pursuant to this section shall furnish the 

District with whom the firm is negotiating a list of professional services, including fees paid for them, 

performed for the District during the fiscal year immediately preceding the fiscal year in which the 

negotiations are occurring and during the fiscal year in which the negotiations are occurring.  

 (3) Reserved.   

 (4) Splitting of Larger Projects Prohibited. A District may not break a project into small projects for the 

purpose of circumventing the provisions of Section 3220 and this section. 

 (5) When negotiating a contract pursuant to this section, a District may not negotiate with a firm unless 

any unsuccessful negotiations with a different firm have been concluded in writing. Once negotiations 

with a firm have been concluded, negotiations may not be reopened. 

 

SECTION 3245. Architect, engineer, or construction manager; performance of other work. (S.C. Code § 

11-35-3245) 
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 (a) An architect or engineer performing design work, or a construction manager performing 

construction management services, both as described in Section 2910(1) and (3), under a contract 

awarded pursuant to the provisions of Section 3220 or Section 3230, may not perform other work, by later 

amendment or separate contract award, on that project as a contractor or subcontractor either directly or 

through a business in which he or his architectural engineering or construction management firm has 

greater than a five percent interest.  

 (b) For purposes of this section, safety compliance and other incidental construction support activities 

performed by the construction manager are not considered work performed as a contractor or 

subcontractor.  If the construction manager performs or is responsible for safety compliance and other 

incidental construction support activities, and these support activities are in noncompliance with the 

provisions of Section 41-15-210, then the construction management firm is subject to all applicable fines 

and penalties.  

 (c) This section applies only to procurements for construction using the design-bid-build project 

delivery method.  

 

ARTICLE 10. 

 

  INDEFINITE DELIVERY CONTRACTS 

 

SECTION 3305. Establishment of indefinite quantity contracts. (S.C. Code § 11-35-3305) 

 

With the approval of the chief procurement officer, and in accordance with any applicable regulations, a 

procurement officer may establish contracts providing for an indefinite quantity, within state maximum or 

minimum limits, of specified supplies, service, or information technology, to be furnished during a fixed 

period, and that provide for the issuance of orders for delivery or performance of individual requirements 

during the period of the contract. The chief procurement officer may establish the contracts on behalf of 

or for use by any District. 

 

SECTION 3310. Indefinite quantity contracts. (S.C. Code § 11-35-3310) 

 

 (1) General Applicability. Indefinite quantity contracts may be awarded on an as-needed basis for 

architectural-engineering and land-surveying services pursuant to Section 3220. 

 (2) Architectural-Engineering and Land-Surveying Services. When architectural-engineering and 

land-surveying services contracts are awarded, each contract must be limited to a total expenditure of 

three hundred thousand dollars for a two-year period with individual project expenditures not to exceed 

one hundred thousand dollars.  

 (3) Small Indefinite Quantity Contracts. Small indefinite quantity contracts for 

architectural-engineering and land-surveying services may be procured as provided in Section 3230. A 

contract established under this section must be subject to Section 3230, and any applicable regulations. 

 

ARTICLE 11. 

 

  MODIFICATIONS AND TERMINATION OF CONTRACTS FOR SUPPLIES AND SERVICES 

 

SECTION 3320. Task order contracts. (S.C. Code § 11-35-3320) 

 

 (A) The term "task order contract" means a contract that does not procure or specify a firm quantity of 

services, other than a minimum or maximum quantity, and that provides for the issuance of task orders for 

the performance of tasks during the period of the contract. Subject to the requirements of this section and 

other applicable law, a District may enter into task order contracts to acquire construction services when 

the exact time or exact quantities of future tasks are not known at the time of contract award.  



 

 41 

 (B) At any given time, a District may enter into task order contracts with four businesses for each 

geographic area for each licensing classification and subclassification for construction. Licensing 

classification and subclassification has the meaning provided by Chapter 11, Title 40. Except as otherwise 

provided in this section, a task order contract for construction must be procured as provided in Section 

1530, not including paragraph (4) (Request for Qualifications) or paragraph (8) (Negotiations). All 

evaluations must be conducted by a panel composed of at least three members. Except as provided by 

regulation, award must be made to the four responsible offerors whose proposals are determined in 

writing to be the most advantageous to the District, taking into consideration the evaluation factors set 

forth in the request for proposals. The contract file must contain the basis on which the awards will be 

made and must be sufficient to satisfy external audit. Procedures and requirements for the notification of 

intent to award the contracts must be the same as those provided in Section 1520(1) (Award). Section 

3023 does not apply to contracts awarded pursuant to this section. 

 (C) Limitations on task order contracts. 

  (1) A task order contract awarded for geographic area may not be used to perform services at a 

different geographic area. 

  (2) A task order contract may not exceed five years, including extensions. 

  (3) Total expenditures pursuant to all task order contracts for construction resulting from a single 

solicitation may not exceed four million dollars. 

  (4) The total construction cost of a single project performed using multiple task orders or task orders 

in combination with other types of contracts may not exceed five hundred thousand dollars. Projects may 

not be divided artificially to avoid this limitation. 

  (5) A single project must not be performed using task order contracts for construction in combination 

with contracts awarded pursuant to Section 1550. Standards for determining whether work constitutes a 

single project must be established in the State Engineer‟s Manual for Planning and Execution of State 

Permanent Improvements. 

 (D) Limitations on task orders. 

  (1) A task order must clearly specify all tasks to be performed or property to be delivered under the 

order so the full price for the performance of the work can be established when the order is placed. All 

task orders must be issued on a fixed-price basis. 

  (2) A quote request for construction must be provided to all task order contractors. A task order for 

construction may not be issued unless the District receives at least two responsive, bona fide, fixed-price 

quotes. Any award must be issued to the contractor submitting the lowest responsive quote. 

  (3) All task orders must be issued within the period of the contract and must be within the scope and 

maximum value of the contract. 

  (4) A task order for construction may not be less than ninety thousand dollars and may not exceed 

three hundred fifty thousand dollars. Work may not be aggregated or divided artificially in order to avoid 

these limits. 

 (E) Any solicitation for a task order contract must include the following: 

  (1) the period of the contract, including the number of options to extend the contract and the period 

for which the contract may be extended under each option, if any; 

  (2) the maximum dollar value of the services to be procured under the contract; 

  (3) the minimum and maximum dollar value of the services to be procured under a single task order; 

  (4) a description that reasonably describes the licensing classification and the general scope, nature, 

complexity, and purposes of the services to be procured under the contract in a manner that will enable a 

prospective offeror to decide whether to submit an offer; 

  (5) the procedures that the governmental body will use for requesting fixed price quotes and for 

issuing orders, a restriction on communications between contractors regarding pending quote requests, 

and a requirement that all contractors must respond to all quote requests; 

  (6) the geographic area to which the task order contract applies. Ordinarily, a geographically 

contiguous area should not be subdivided; and 

  (7) the number of task order contracts to be awarded. 
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 (F) Every award of a task order contract is subject to procedures or guidelines established in the 

Manual for Planning and Execution of State Permanent Improvements.  

 (G) Administrative review under Article 17 is not available for the award of an individual task order, 

except for a protest of the award of a task order on the ground that the order increases the scope, period, 

or maximum value of the task order contract under which the order is issued. 

 

SECTION 3410. Contract clauses and their administration. (S.C. Code § 11-35-3410) 

 

 (1) Contract Clauses. The regulations may require the inclusion in supplies, services, and information 

technology contracts of clauses providing for adjustments in prices, time of performance, or other contract 

provisions, as appropriate, and covering the following subjects:  

  (a) the unilateral right of a District to order in writing changes in the work within the general scope 

of the contract and temporary stopping of the work or delaying performance; and 

  (b) variations occurring between estimated quantities of work in a contract and actual quantities. 

 (2)(a) Price Adjustments. Adjustments in price pursuant to clauses promulgated under subsection (1) of 

this section shall be computed and documented with a written determination. The price adjustment agreed 

upon shall approximate the actual cost to the contractor, and all costs incurred by the contractor shall be 

justifiable compared with prevailing industry standards, including a reasonable profit. Costs shall be 

properly itemized and supported by substantiating data sufficient to permit evaluation before 

commencement of the pertinent performance or as soon thereafter as practicable, and shall be arrived at 

through whichever one of the following ways is the most valid approximation of the actual cost to the 

contractor: 

   (i) by unit prices specified in the contract or subsequently agreed upon; 

   (ii) by the costs attributable to the events or situations under such clauses with adjustment for 

profit or fee, all specified in the contract or subsequently agreed upon; 

   (iii) by agreement on a fixed price adjustment; 

   (iv) by rates determined by the Public Service Commission and set forth in the applicable tariffs; 

   (v) in such other manner as the contracting parties may mutually agree; or 

   (vi) in the absence of agreement by the parties, through unilateral determination by the District of 

the costs attributable to the events or situations under such clauses, with adjustment of profit or fee, all as 

computed by the District in accordance with applicable sections of the regulations issued under Article 13 

of this code and subject to the provisions of Article 17 of this code.  

  (b) A contractor shall be required to submit cost or pricing data if any adjustment in contract price is 

subject to the provisions of Section 1830. 

 (3) Additional Contract Clauses. The regulations may require the inclusion in District supplies, 

services, and information technology contracts of clauses providing for appropriate remedies and 

covering the following subjects:  

  (a) specified excuses for delay or nonperformance; 

  (b) termination of the contract for default; and 

  (c) termination of the contract in whole or in part for the convenience of the District.  

 (4) Modification of Clauses. The chief procurement officer may vary the clauses promulgated by 

regulation for inclusion in any particular District contract;  provided, that any variations are supported by 

a written determination that states the circumstances justifying such variations;  and provided, further, that 

notice of any such material variations shall be stated in the invitation for bids or request for proposals.  

 

ARTICLE 13. 

 

  COST PRINCIPLES 

 

SECTION 3510. Cost principles required for supplies and services contracts. (S.C. Code § 11-35-3510) 
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The regulations may set forth cost principles that must be used to determine the allowability of incurred 

costs for the purpose of reimbursing costs under provisions in supplies, services, and information 

technology contracts that provide for the reimbursement of costs.  

 

ARTICLE 15. 

 

  SUPPLY MANAGEMENT 

 

SECTION 3810. Regulations for sale, lease, transfer and disposal. (S.C. Code § 11-35-3810) 

 

Subject to existing provisions of law, the regulations shall govern:  

(1) the sale, lease, or disposal of surplus supplies by public auction, competitive sealed bidding, or other 

appropriate methods designated by such regulations;  

(2) the transfer of excess supplies between schools and departments.  

 

SECTION 3820. Allocation of proceeds for sale or disposal of surplus supplies. (S.C. Code § 11-35-

3820) 

 

Except as provided in Section 3830 and the regulations pursuant thereto, the sale of all District-owned 

supplies, or personal property not in actual public use must be conducted and directed by the chief 

procurement officer.  The sales must be held at such places and in a manner as in the judgment of the 

chief procurement officer is most advantageous to the District.  Unless otherwise determined, sales must 

be by either public auction or competitive sealed bid to the highest bidder.  

 

SECTION 3830. Trade-in sales. (S.C. Code § 11-35-3830) 

 

 (1) Trade-in Value. Unless otherwise provided by law, the District may trade-in personal property, the 

trade-in value of which may be applied to the procurement or lease of like items.  The trade-in value of 

such personal property shall not exceed an amount as specified in regulations.  

 (2) Approval of Trade-In Sales. When the trade-in value of personal property of a District exceeds the 

specified amount, the chief business official shall have the authority to determine whether:  

  (a) the subject personal property shall be traded in and the value applied to the purchase of new like 

items; or 

  (b) the property shall be classified as surplus and sold in accordance with the provisions of Section 

3820. The chief business official's determination shall be in writing and be subject to the provisions of 

this code.  

 

SECTION 3850. Sale of unserviceable supplies. (S.C. Code § 11-35-3850) 

 

The District may sell any supplies owned by it after the supplies have become entirely unserviceable and 

can properly be classified as “junk”, in accordance with procedures established by the District.  All sales 

of unserviceable supplies by the District must be made in public to the highest bidder, after advertising for 

fifteen days. 

 

ARTICLE 17. 

 

  LEGAL AND CONTRACTUAL REMEDIES 

 

SECTION 4210. Right to protest; procedure; duty and authority to attempt to settle; administrative 

review; stay of procurement. (S.C. Code § 11-35-4210) 
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 (1) Right to Protest. 

  (a) A prospective bidder, offeror, contractor, or subcontractor who is aggrieved in connection with a 

solicitation shall protest to the chief business official in the manner stated in subsection (2) within fifteen 

days of the date of issuance of the Invitation For Bids or Requests for Proposals or other solicitation 

documents, whichever is applicable, or any amendment to it, if the amendment is at issue.  An Invitation 

for Bids or Requests for Proposals or other solicitation document, not including an amendment to it, is 

considered to have been issued on the date required notice of the issuance is given in accordance with this 

code.  

  (b) Any actual bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the 

intended award or award of a contract shall notify the chief business official in writing of its intent to 

protest within seven business days of the date that award or notification of intent to award, whichever is 

earlier, is posted and sent in accordance with this code. Any actual bidder, offeror, contractor, or 

subcontractor who is aggrieved in connection with the intended award or award of a contract and has 

timely notified the chief business official of its intent to protest, may protest to the chief business official 

in the manner stated in subsection (2) within fifteen days of the date award or notification of intent to 

award, whichever is earlier, is posted and sent in accordance with this code; except that a matter that 

could have been raised pursuant to subitem (a) as a protest of the solicitation may not be raised as a 

protest of the award or intended award of a contract. 

  (c) Any actual or prospective bidder, offeror, contractor, or subcontractor who is aggrieved in 

connection with the intended award or award of a contract pursuant to Section 1560 or Section 1570 shall 

notify the chief business official in writing of its intent to protest within five business days of the date that 

award or notification of intent to award, whichever is earlier, is posted in accordance with this code. Any 

actual or prospective bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the 

intended award or award of such a contract and has timely notified the chief business official of its intent 

to protest, may protest to the chief business official in the manner stated in subsection (2) within fifteen 

days of the date award or notification of intent to award, whichever is earlier, is posted in accordance with 

this code; except that a matter that could have been raised pursuant to subitem (a) as a protest of the 

solicitation may not be raised as a protest of the award or intended award of a contract. 

  (d) The rights and remedies granted by subsection (1) and Section 4410(1)(b) are not available for 

contracts with an actual or potential value of up to fifty thousand dollars.  

 (2) Protest Procedure. A protest pursuant to subsection (1) must be in writing, filed with the chief 

business official, and set forth the grounds of the protest and the relief requested with enough particularity 

to give notice of the issues to be decided. The protest must be received by the chief business official 

within the time provided in subsection (1).  

 (3) Duty and Authority to Attempt to Settle Protests. Before commencement of an administrative 

review as provided in subsection (4), the chief business official or his designee may attempt to settle by 

mutual agreement a protest of an aggrieved bidder, offeror, contractor, or subcontractor, actual or 

prospective, concerning the solicitation or award of the contract.  The chief business official has the 

authority to approve any settlement reached by mutual agreement.  

 (4) Administrative Review and Decision. If in the opinion of the chief business official, after 

reasonable attempt, a protest cannot be settled by mutual agreement, the chief business official shall 

conduct promptly an administrative review.  The chief business official shall commence the 

administrative review no later than fifteen business days after the deadline for receipt of a protest has 

expired and shall issue a decision in writing within ten days of completion of the review.  The decision 

must state the reasons for the action taken.  

 (5) Notice of Decision.  A copy of the decision under subsection (4) along with a statement of appeal 

rights pursuant to Section 4210(6) must be mailed or otherwise furnished immediately to the protestant 

and other party intervening.  The chief business official also shall post a copy of the decision at a date and 

place communicated to all parties participating in the administrative review, and the posted decision must 

indicate the date of posting on its face and must be accompanied by a statement of the right to appeal 

provided in Section 4210(6).  
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 (6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, unless fraudulent 

or unless a person adversely affected by the decision requests a further administrative review by the 

Procurement Review Panel pursuant to Section 4410(1) within ten days of posting of the decision in 

accordance with subsection (5).  The request for review must be directed to the chief business official, 

who shall forward the request to the panel or to the Procurement Review Panel, and must be in writing, 

setting forth the reasons for disagreement with the decision of the chief business official.  The person also 

may request a hearing before the Procurement Review Panel.  

 (7) Automatic Stay of Procurement During Protests. In the event of a timely protest pursuant to 

subsection (1), the District shall not proceed further with the solicitation or award of the contract until ten 

days after a decision is posted by the chief business official, or, in the event of timely appeal to the 

Procurement Review Panel, until a decision is rendered by the panel except that solicitation or award of a 

protested contract is not stayed if the chief business official, after written approval of the Superintendent, 

makes a written determination that the solicitation or award of the contract without further delay is 

necessary to protect the interest of the District.  

 (8) Notice of Chief Business Official Address.  Notice of the address of the chief business official must 

be included in every notice of an intended award and in every invitation for bids, request for proposals, or 

other type solicitation.  

 

SECTION 4215. Posting of bond or irrevocable letter of credit. (S.C. Code § 11-35-4215) 

 

The Board may request that the chief business official require any bidder or offeror who files an action 

protesting the intended award or award of a contract solicited under Article 5 of this code and valued at 

one million dollars or more to post with the chief business official a bond or irrevocable letter of credit 

payable to the District in an amount equal to one percent of the total potential value of the contract as 

determined by the chief business official.  The chief business official‟s decision to require a bond or 

irrevocable letter of credit is not appealable under Article 17. The bond or irrevocable letter of credit shall 

be conditioned upon the payment of all reasonable reimbursement costs which may be adjudged against 

the bidder or offeror filing the protest in the administrative hearing in which the action is brought and in 

any subsequent appellate court proceeding. For protests of intended award or award of a contract of the 

District‟s request for sole source or emergency procurements, the bond or irrevocable letter of credit shall 

be in an amount equal to one percent of the District's estimate of the contract amount for the sole source 

or emergency procurement requested.  In lieu of a bond or irrevocable letter of credit, the chief business 

official may accept a cashier's check or money order in the amount of the bond or irrevocable letter of 

credit. If, after completion of the administrative hearing process and any appellate court proceedings, the 

District prevails, it may request that the Procurement Review Panel allow it to recover all reasonable 

reimbursement costs and charges associated with the protest which shall be included in the final order or 

judgment, excluding attorney‟s fees.  Upon payment of such costs and charges by the bidder or offeror 

protesting the intended award or award of a contract, the bond, irrevocable letter of credit, cashier‟s 

check, or money order shall be returned to the bidder or offeror.  Failure to pay such costs and charges by 

the bidder or offeror protesting the intended award or award of a contract shall result in the forfeiture of 

the bond, irrevocable letter of credit, cashier‟s check, or money order to the extent necessary to cover the 

payment of all reasonable reimbursement costs adjudged against the protesting bidder or offeror.  If the 

bidder or offeror prevails in the protest, the cost of providing the bond, irrevocable letter of credit or 

cashier‟s check may be sought from the District requesting the bond or irrevocable letter of credit; 

provided that in no event may the amount recovered exceed fifteen thousand dollars. 

 

SECTION 4220. Authority to debar or suspend. (S.C. Code § 11-35-4220) 

 

 (1) Authority. After reasonable notice to the person or firm involved, and a reasonable opportunity for 

that person or firm to be heard, the chief business official has the authority to debar a person for cause 

from consideration for award of contracts or subcontracts. The chief business official has authority to 
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suspend a person or firm from consideration for award of contracts or subcontracts during an 

investigation if there is probable cause for debarment. The period of debarment or suspension is as 

prescribed by the chief business official. 

 (2) Causes for Debarment or Suspension. The causes for debarment shall include, but not be limited to: 

  (a) conviction for commission of a criminal offense as an incident to obtaining or attempting to 

obtain a public or private contract or subcontract, or in the performance of the contract or subcontract; 

  (b) conviction under state or federal statutes of embezzlement, theft, forgery, bribery, falsification or 

destruction of records, receiving stolen property, or another offense indicating a lack of business integrity 

or professional honesty which currently, seriously, and directly affects responsibility as a District 

contractor;  

  (c) conviction under state or federal antitrust laws arising out of the submission of bids or proposals; 

  (d) violation of contract provisions, as set forth below, of a character regarded by the chief business 

official to be so serious as to justify debarment action: 

   (i) deliberate failure without good cause to perform in accordance with the specifications or within 

the time limit provided in the contract; or 

   (ii) a recent record of failure to perform or of unsatisfactory performance in accordance with the 

terms of one or more contracts; except, that failure to perform or unsatisfactory performance caused by 

acts beyond the control of the contractor must not be considered a basis for debarment; 

  (e) violation of an order of a chief business official or the Procurement Review Panel; 

  (f) violation of the Ethics, Government Accountability, and Campaign Reform Act of 1991, as 

amended, as determined by the State Ethics Commission, as an incident to obtaining or attempting to 

obtain a public contract or subcontract, or in the performance of the contract, or subcontract; and 

  (g) any other cause the chief business official determines to be so serious and compelling as to affect 

responsibility as a District contractor or subcontractor, including debarment by another governmental 

entity for any cause listed in this subsection.  

 (3) Decision. The chief business official shall issue a written decision to debar or suspend within ten 

days of the completion of his administrative review of the matter. The decision must state the action 

taken, the specific reasons for it, and the period of debarment or suspension, if any. 

 (4) Notice of Decision. A copy of the decision pursuant to subsection (3) and a statement of appeal 

rights pursuant to Section 4220(5) must be mailed or otherwise furnished immediately to the debarred or 

suspended person and any other party intervening.  The chief business official also shall post a copy of 

the decision at a time and place communicated to all parties participating in the administrative review and 

the posted decision must indicate the date of posting on its face and shall be accompanied by a statement 

of the right to appeal provided in Section 4220(5).  

 (5) Finality of Decision. A decision pursuant to subsection (3) is final and conclusive, unless fraudulent 

or unless the debarred or suspended person requests further administrative review by the Procurement 

Review Panel pursuant to Section 4410(1), within ten days of the posting of the decision in accordance 

with Section 4220(4).  The request for review must be directed to the chief business official, who shall 

forward the request to the panel, or to the Procurement Review Panel, and must be in writing, setting forth 

the reasons why the person disagrees with the decision of the chief business official.  The person also may 

request a hearing before the Procurement Review Panel.  

 (6) Debarment constitutes debarment of all divisions or other organizational elements of the contractor, 

unless the debarment decision is limited by its terms to specific divisions, organization elements, or 

commodities. The debarring official may extend the debarment decision to include any principals and 

affiliates of the contractor if they are specifically named and given written notice of the proposed 

debarment and an opportunity to respond. For purposes of this section, business concerns, organizations, 

or individuals are affiliates of each other if, directly or indirectly, either one controls or has the power to 

control the other, or a third party controls or has the power to control both. Indications of control include, 

but are not limited to, interlocking management or ownership, identity of interests among family 

members, shared facilities and equipment, common use of employees, or a business entity organized 

following the debarment, suspension, or proposed debarment of a contractor which has the same or 
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similar management, ownership, or principal employees as the contractor that was debarred, suspended, 

or proposed for debarment. For purposes of this section, the term "principals" means officers, directors, 

owners, partners, and persons having primary management or supervisory responsibilities within a 

business entity including, but not limited to, a general manager, plant manager, head of a subsidiary, 

division, or business segment, and similar positions. 

 (7)(a) The fraudulent, criminal, or other seriously improper conduct of any officer, director, 

shareholder, partner, employee, or other individual associated with a contractor may be imputed to the 

contractor when the conduct occurred in connection with the individual's performance of duties for or on 

behalf of the contractor, or with the contractor's knowledge, approval, or acquiescence. The contractor's 

acceptance of the benefits derived from the conduct is evidence of such knowledge, approval, or 

acquiescence. 

  (b) The fraudulent, criminal, or other seriously improper conduct of a contractor may be imputed to 

any officer, director, shareholder, partner, employee, or other individual associated with the contractor 

who participated in, knew of, or had reason to know of the contractor's conduct. 

  (c) The fraudulent, criminal, or other seriously improper conduct of one contractor participating in a 

joint venture or similar arrangement may be imputed to other participating contractors if the conduct 

occurred for or on behalf of the joint venture or similar arrangement, or with the knowledge, approval, or 

acquiescence of these contractors. Acceptance of the benefits derived from the conduct is evidence of 

such knowledge, approval, or acquiescence. 

 (8) The chief business official shall maintain and update a list of debarred and suspended persons and 

shall make the list publicly available. 

 

SECTION 4230. Authority to resolve contract and breach of contract controversies. (S.C. Code § 11-35-

4230) 

 

 (1) Applicability. This section applies to controversies between a District and a contractor or 

subcontractor, when the subcontractor is the real party in interest, which arise under or by virtue of a 

contract between them including, but not limited to, controversies based upon breach of contract, mistake, 

misrepresentation, or other cause for contract modification or rescission. The procedure set forth in this 

section constitutes the exclusive means of resolving a controversy between a District and a contractor or 

subcontractor, when the subcontractor is the real party in interest, concerning a contract solicited and 

awarded pursuant to the provisions of this code.  

 (2) Request for Resolution; Time for Filing. Either the District or the contractor or subcontractor, when 

the subcontractor is the real party in interest, may initiate resolution proceedings before the chief business 

official by submitting a request for resolution to the chief business official in writing setting forth the 

specific nature of the controversy and the specific relief requested with enough particularity to give notice 

of every issue to be decided.  A request for resolution of contract controversy must be filed within one 

year after the date the contractor last performs work under the contract or within one year after the claim 

accrues, whichever is later; except that in the case of latent defects a request for resolution of a contract 

controversy must be filed within three years of the date the requesting party first knows or should know of 

the grounds giving rise to the request for resolution.  

 (3) Duty and Authority to Attempt to Settle Contract Controversies. Before commencement of an 

administrative review as provided in subsection (4), the chief business official or his designee shall 

attempt to settle by mutual agreement a contract controversy brought pursuant to this section.  The chief 

business official has the authority to approve any settlement reached by mutual agreement.  

 (4) Administrative Review and Decision. If, in the opinion of the chief business official, after 

reasonable attempt, a contract controversy cannot be settled by mutual agreement, the chief business 

official promptly shall conduct an administrative review and issue a decision in writing within ten days of 

completion of the review.  The decision must state the reasons for the action taken. 

 (5) Notice of Decision. A copy of the decision pursuant to subsection (4) and a statement of appeal 

rights under Section 4230(6) must be mailed or otherwise furnished immediately to all parties 
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participating in the administrative review proceedings.  The chief business official also shall post a copy 

of the decision at a time and place communicated to all parties participating in the administrative review, 

and the posted decision must indicate the date of posting on its face and must be accompanied by a 

statement of the right to appeal provided in Section 4230(6).  

 (6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, unless fraudulent 

or unless a person adversely affected requests a further administrative review by the Procurement Review 

Panel pursuant to Section 4410(1) within ten days of the posting of the decision in accordance with 

Section 4230(5).  The request for review must be directed to the chief business official, who shall forward 

the request to the panel, or to the Procurement Review Panel, and must be in writing setting forth the 

reasons why the person disagrees with the decision of the chief business official.  The person also may 

request a hearing before the Procurement Review Panel.  

 

SECTION 4310. Solicitations or awards in violation of the law. (S.C. Code § 11-35-4310) 

 

 (1) Applicability. The provisions of this section apply where it is determined by either the chief 

business official or the Procurement Review Panel, upon administrative review, that a solicitation or 

award of a contract is in violation of the law.  The remedies set forth herein may be granted by either the 

chief business official after review under Section 4210 or by the Procurement Review Panel after review 

under Section 4410(1).  

 (2) Remedies Prior to Award. If, prior to award of a contract, it is determined that a solicitation or 

proposed award of a contract is in violation of law, then the solicitation or proposed award may be: 

  (a) canceled; 

  (b) revised to comply with the law and rebid; or 

  (c) awarded in a manner that complies with the provisions of this code. 

 (3) Remedies After Award. If, after an award of a contract, it is determined that the solicitation or 

award is in violation of law: 

  (a) the contract may be ratified and affirmed, provided it is in the best interests of the District; or  

  (b) the contract may be terminated and the payment of such damages, if any, as may be provided in 

the contract, may be awarded. 

 (4) Entitlement to Costs. In addition to or in lieu of any other relief, when a protest submitted under 

Section 4210 is sustained, and it is determined that the protesting bidder or offeror should have been 

awarded the contract under the solicitation but is not, then the protesting bidder or offeror may request 

and be awarded a reasonable reimbursement amount, including reimbursement of its reasonable bid 

preparation costs. 

 

SECTION 4315. Unauthorized award or modification of a contract. (S.C. Code § 11-35-4315) 

 

The regulations may provide for appropriate action where it is discovered either: (a) that a person lacking 

actual authority has made an unauthorized award or modification of a contract, or (b) that a contract 

award or modification is otherwise in violation of the code or regulations. 

 

SECTION 4320. Contract controversies. (S.C. Code § 11-35-4320) 

 

Remedies available in a contract controversy brought under the provisions of Section 4230.  The chief 

business official or the Procurement Review Panel, in the case of review under Section 4410(1), may 

award such relief as is necessary to resolve the controversy as allowed by the terms of the contract or by 

applicable law.  

 

SECTION 4330. Frivolous protests. (S.C. Code § 11-35-4330) 
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 (1) Signature on Protest Constitutes Certificate.  The signature of an attorney or party on a request for 

review, protest, motion, or other document constitutes a certificate by the signer that the signer has read 

the document, to the best of his knowledge, information, and belief formed after reasonable inquiry it is 

well grounded in fact and is warranted by existing law or a good faith argument for the extension, 

modification, or reversal of existing law, and it is not interposed for an improper purpose, such as to 

harass, limit competition, or to cause unnecessary delay or needless increase in the cost of the 

procurement or of the litigation.  

 (2) Sanctions for Violations.  If a request for review, protest, pleading, motion, or other document that 

is filed with the chief business official or the Procurement Review Panel is signed in violation of this 

subsection, the Procurement Review Panel, upon motion or upon its own initiative, may impose upon the 

person who signed it, a represented party, or both, an appropriate sanction that may include an order to 

pay to the other party or parties the amount of the reasonable expenses incurred because of the filing of 

the protest, pleading, motion, or other paper, including a reasonable attorney‟s fee.  

 (3) Filing.  A motion regarding a matter that is not otherwise before the panel may not be filed until 

after a final decision has been issued by the chief business official.  A motion for sanctions pursuant to 

this section must be filed with the panel no later than fifteen days after the later of either the filing of a 

request for review, protest, motion, or other document signed in violation of this section, or the issuance 

of an order that addresses the request for review, protest, motion, or other document that is the subject of 

the motion for sanctions.  

 

SECTION 4340. Rights and remedies. (S.C. Code § 11-35-4340) 

 

There is no remedy against the District other than those provided in this chapter in any case involving a 

procurement subject to this code. The rights and remedies granted in this article are to the exclusion of all 

other rights and remedies against the District for matters arising out of or related to this code. 

 

SECTION 4410. Procurement Review Panel. (S.C. Code § 11-35-4410) 

 

 (1) Creation. There is created the District's Procurement Review Panel which is charged with the 

responsibility to review and determine de novo:  

  (a) requests for review of written determinations of the chief business officials pursuant to Sections 

4210(6), 4220(5), and 4230(6); and  

  (b) requests for review of other written determinations, decisions, policies, and procedures arising 

from or concerning the procurement of supplies, services, information technology, or construction 

procured in accordance with the provisions of this code and the  regulations; except that a matter which 

could have been brought before the chief business officials in a timely and appropriate manner pursuant to 

Sections 4210, 4220, or 4230, but was not, must not be the subject of review under this paragraph.  

Requests for review pursuant to this paragraph must be submitted to the Procurement Review Panel in 

writing, setting forth the grounds, within fifteen days of the date of the written determinations, decisions, 

policies, and procedures.  

 

 (2) Membership.  The Board shall serve as the District Procurement Review Panel. 

 

 (3) Chairperson and Meetings.  The panel shall meet as often as necessary to afford a swift resolution 

of the controversies submitted to it.  In the case of a tie vote, the decision of the chief business official is 

final.   

 (4) Jurisdiction.   (a) The Procurement Review Panel is vested with the authority to:  

    (i) establish its own rules and procedures for the conduct of its business and the holding of its 

hearings; 

    (ii) issue subpoenas; 

    (iii) interview any person it considers necessary; and 
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    (iv) record all determinations. 

  (b) A party aggrieved by a subpoena issued pursuant to this provision shall apply to the panel for 

relief. 

 (5) Procedure. Within fifteen days of receiving a grievance filed pursuant to Section 4210(6), 4220(5), 

4230(6), or 4410(1)(b), the chairman shall either convene the review panel to conduct an administrative 

review or schedule a hearing to facilitate its administrative review.  Except for grievances filed pursuant 

to Section 4230(6), the review panel shall record its determination within ten working days and 

communicate its decision to those involved in the determination.  In matters designated by the review 

panel as complex, the review panel shall record its determination within thirty days.  

 (6) Finality. Notwithstanding another provision of law, including the Administrative Procedures Act, 

the decision of the Procurement Review Panel is final as to administrative review and may be appealed 

only to the court of appeals pursuant to Section 1-23-380, and the filing of an appeal does not stay a 

decision of the panel. 

 

SECTION 4425. Final order not appealed.  (S.C. Code § 11-35-4425) 

If a final order of the chief business official or the Procurement Review Panel is not appealed in 

accordance with the provisions of this code, upon request by a party to the proceedings, the chief business 

official or Procurement Review Panel may file a certified copy of the final ruling with a clerk of the 

circuit court, or a court of competent jurisdiction, as requested.  After filing, the certified ruling has the 

same effect as a judgment of the court where filed and may be recorded, enforced, or satisfied in the same 

manner as a judgment of that court.    

SECTION 4430. Communication of panel members. (S.C. Code § 11-35-4430) 

Unless required for the disposition of ex parte matters authorized by law, members or employees of the 

panel assigned to render a decision or to make findings of fact and conclusions of law in a matter pending 

before the panel shall not communicate, directly or indirectly, in connection with any issue of fact, with 

any person or party, nor, in connection with any issue of law, with any party or his representative, except 

upon notice and opportunity for all parties to participate. A panel member: (a) may communicate with 

other members of the panel, and (b) may have the aid and advice of one or more personal assistants.  

 

 

ARTICLE 19. 

 

  INTERGOVERNMENTAL RELATIONS 

 

 

The District shall comply with Article 19 of Title 11, Chapter 35 of the South Carolina Code of Laws.    
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ARTICLE 21. 

 

  ASSISTANCE TO MINORITY BUSINESSES 

 

SUBARTICLE 1. 

 

  DEFINITIONS AND CERTIFICATION 

 

SECTION 5010. Definitions of terms used in this article. (S.C. Code § 11-35-5010) 

 

The definitions appearing in Section 11-35-5010 and Regulation 19-445.2160(A) of the South Carolina 

Code of Laws, as amended, shall apply to Article 21 of this code. On the date of this code's adoption, 

Section 11-35-5010 provided as follows:  

 (1) “Minority person” for the purpose of this article, means a United States citizen who is 

economically and socially disadvantaged.  

  (a) “Socially disadvantaged individuals” means those individuals who have been subject to 

racial or ethnic prejudice or cultural bias because of their identification as members of a certain 

group, without regard to their individual qualities.  Such groups include, but are not limited to, 

Black Americans, Hispanic Americans, Native Americans (including American Indians, Eskimos, 

Aleuts and Native Hawaiians), Asian Pacific Americans, and other minorities to be designated by 

the board or designated agency.  

  (b) “Economically disadvantaged individuals” means those socially disadvantaged 

individuals whose ability to compete in the free enterprise system has been impaired due to 

diminished capital and credit opportunities as compared to others in the same business area who 

are not socially disadvantaged.  

 (2) A “socially and economically disadvantaged small business” means any small business 

concern which:  

  (a) is at least fifty-one percent owned by one or more citizens of the United States who are 

determined to be socially and economically disadvantaged.  

  (b) in the case of a concern which is a corporation, fifty-one percent of all classes of voting 

stock of such corporation must be owned by an individual determined to be socially and 

economically disadvantaged.  

  (c) in the case of a concern which is a partnership, fifty-one percent of the partnership 

interest must be owned by an individual or individuals determined to be socially and 

economically disadvantaged and whose management and daily business operations are controlled 

by individuals determined to be socially and economically disadvantaged.  Such individuals must 

be involved in the daily management and operations of the business concerned.  

 

SUBARTICLE 3. 

 

  ASSISTANCE TO MINORITY BUSINESSES 

 

SECTION 5210. Statement of policy and its implementation. (S.C. Code § 11-35-5210) 

 

 (1) Statement of Policy.  As provided in Section 11-35-5210 of the South Carolina Code of Laws, the 

South Carolina General Assembly has declared that business firms owned and operated by minority 

persons have been historically restricted from full participation in our free enterprise system to a degree 

disproportionate to other businesses.  The General Assembly believes that it is in the state‟s best interest 

to assist minority-owned businesses to develop fully as a part of the state‟s policies and programs which 

are designed to promote balanced economic and community growth throughout the State.  The General 

Assembly, therefore, wishes to ensure that those businesses owned and operated by minorities are 
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afforded the opportunity to fully participate in the overall procurement process of the State.  The General 

Assembly, therefore, takes this leadership role in setting procedures that will result in awarding contracts 

and subcontracts to minority business firms in order to enhance minority capital ownership, overall state 

economic development and reduce dependency on the part of minorities.  

 (2) Implementation.  Chief procurement officer shall implement the policy set forth in subsection (1) of 

this section in accordance with the provisions of Section 5220.  

 

SECTION 5220. Duties of the chief procurement officer. (S.C. Code § 11-35-5220) 

 

 (1) Assistance from the Chief Procurement Officer.  The chief procurement officer shall provide 

appropriate staffs to assist minority businesses with the procurement procedures developed pursuant to 

this code.  

 (2) Special Publications.  The chief procurement officer in cooperation with other appropriate private 

and District agencies may issue supplementary instructions designed to assist minority businesses with 

the District procurement procedures.  

 (3) Source Lists.  Chief procurement officer shall maintain special source lists of minority business 

firms detailing the products and services which they provide.  These lists shall be made available to 

District purchasing personnel.  

 (4) Solicitation Mailing Lists.  The chief procurement officer shall include and identify minority 

business on the District‟s bidders‟ list and shall ensure that these firms are solicited on an equal basis 

within nonminority firms.  

 (5) Training Programs.  The chief procurement officer shall work with appropriate District offices and 

minority groups in conducting seminars to assist minority business owners in learning how to do business 

with the District.  

 (6) Fee Waivers.  Upon request by an MBE certified by the Small and Minority Business Assistance 

Office, user or subscription fees for services provided by the chief procurement officer may be waived for 

an MBE.  

 

SECTION 5230. Regulations for negotiation with District minority firms. (S.C. Code § 11-35-5230) 

 

 (A) The regulations may designate such procurement contracts as may be appropriate for negotiation 

with certified, South Carolina-based minority firms, as defined by this subarticle.  Among the criteria that 

shall be used to determine such designations are:  

  (1) The total dollar value of procurement in South Carolina.  

  (2) The availability of South Carolina-based minority firms.  

  (3) The potential for breaking the contracts into smaller units, where necessary, to accommodate 

such firms.  

  (4) Ensuring that the District shall not be required to sacrifice quality of goods or services.  

  (5) Ensuring that the price has been determined to be fair and reasonable, and competitive both to the 

District and to the contractor.  

 (B)(1) [deleted] 

  (2) [reserved]  

  (3) Any firm desiring to be certified as a minority firm shall make application to the Small and 

Minority Business Assistance Office (SMBAO) as defined by Section 11-35-5270 of the South Carolina 

Code of Laws, on such forms as may be prescribed by that office.  

  (4) [reserved]  

 

SECTION 5240. Minority business enterprise (MBE) utilization plan. (S.C. Code § 11-35-5240) 

 

 (1) To emphasize the use of minority small businesses, the District shall develop a Minority Business 

Enterprise (MBE) Utilization Plan.  The MBE Utilization Plan must include, but not be limited to:  
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  (a) the name of the District;  

  (b) a policy statement expressing a commitment by the District to use MBEs in all aspects of 

procurement;  

  (c) the name of the coordinator responsible for monitoring the MBE Utilization Plan;  

  (d) goals that include expending with Minority Business Enterprises certified by the Office of Small 

and Minority Business Assistance an amount equal to ten percent of the District‟s total dollar amount of 

funds expended;  

  (e) solicitation of certified minority vendors, a current list of which must be supplied by the Office of 

Small and Minority Business Assistance, in each commodity category for which the minority vendor is 

qualified.  The current listing of qualified minority vendors must be made available by the Office of Small 

and Minority Business Assistance on a timely basis;  

  (f) procedures to be used when it is necessary to divide total project requirements into smaller tasks 

which will permit increased MBE participation;  

  (g) procedures to be used when the District subcontracts the scope of service to another District;  the 

responsible District may set goals for the subcontractor in accordance with the MBE goal and the 

responsible District may allow the subcontractor to present a MBE Utilization Plan detailing its procedure 

to obtain minority business enterprise participation.  

 (2) MBE utilization plans must be submitted to the Board for approval no later than the first Board 

meeting on or after July thirtieth, annually.  Upon petition by the District, the Board may authorize an 

MBE utilization plan that establishes a goal of less than ten percent of the District‟s total dollar amount of 

funds expended.  Progress reports must be submitted to the Board no later than thirty days after the end of 

each six-month fiscal period and contain the following information:  

  (a) number of minority firms solicited;  

  (b) number of minority bids received;  

  (c) total dollar amount of funds expended on contracts awarded to minority firms certified pursuant 

to Section 11-35-5230 of the South Carolina Code of Laws; and  

  (d) total dollar amount of funds expended.  

 (3) For purposes of this section, and notwithstanding the Administrative Procedures Act, the Board 

shall establish a definition for the phrase “total dollar amount of funds expended”.  

 

SECTION 5250. Progress payments and letters of credit. (S.C. Code § 11-35-5250) 

 

 (1) Progress Payments.  The chief procurement officers may make special provisions for progress 

payments and letters of credit, as deemed reasonable to assist minority businesses to carry out the terms of 

a District contract pursuant to regulations.  

 (2) Letter of Contract Award.  When a minority business firm certified by the Department of Revenue 

receives a contract with the District, the chief procurement officer shall furnish a letter, upon request, 

stating the dollar value and duration of, and other information about the contract, which may be used by 

the minority firm in negotiating lines of credit with lending institutions. 

 

ARTICLE 23. 

 

  STATEWIDE PROVISIONS 

 

The District shall comply with Article 23 of Title 11, Chapter 35 of the South Carolina Code of Laws, as 

applicable.   
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District Procurement Regulations 

 

2000.  District Procurement Regulations.  

 

 A. General.  

These Regulations establish policies, procedures, and guidelines relating to the procurement, 

management, control, and disposal of supplies, services, information technology, and construction, as 

applicable.  These Regulations are designed to achieve maximum practicable uniformity in purchasing 

throughout the District.  Hence, implementation of this code shall be consistent with these Regulations.  

Nothing contained in these Rules and Regulations shall be construed to waive any rights, remedies or 

defenses the District might have under any laws of the State of South Carolina. The Lexington School 

District One Consolidated Procurement Code takes precedence over these regulations to the extent of any 

conflict between them. The procurement regulations shall have the same relationship to the District's 

Code as regulations promulgated under the administrative procedures act have to statutes enacted by the 

General Assembly.  

 B. Organizational Authority.  

The Chief Procurement Officer acting on behalf of the Board shall have the responsibility to audit and 

monitor the implementation of these Regulations and requirements of the South Carolina Consolidated 

Procurement Code.  In accordance with Section 510 of the code, all rights, powers, duties and authority 

relating to the procurement of supplies, services, and information technology and to the management, 

control, warehousing, sale and disposal of supplies, construction, information technology, and services 

now vested in or exercised by the District under the provisions of law relating thereto, and regardless of 

source funding, are hereby delegated to the chief procurement officer by the Board.  The chief business 

official shall be responsible for developing such organizational structure as necessary to implement the 

provisions of the District's Code and these Regulations.  

 C. Duty to Report Violations  

The District shall comply in good faith with all applicable requirements of the consolidated procurement 

code and these procurement regulations.  When any information or allegations concerning improper or 

illegal conduct regarding a procurement governed by this code comes to the attention of any employee of 

the District, immediate notice of the relevant facts shall be transmitted to the chief business official.  

 D. Application of the District‟s Procurement Code.  

  (1) [Reserved] 

  (2) Multiple Instruments Not Determinative. The application of this code does not depend on 

whether the parties memorialize the overall transaction into one or more contractual instruments. This 

code should be construed liberally to carry out its purposes. (Section 20) Accordingly, when multiple 

written agreements are part of an overall transaction to accomplish an overall purpose, the documents will 

be considered together for purposes of determining whether this code applies, even if the instruments 

have not been executed simultaneously or the parties are not the same. 

  (3) Revenue generating contracts. This code “applies to every procurement . . . by this District under 

contract . . ..” (Section 40(2)) “The term „contract‟ means “all types of agreements, regardless of what 

they may be called, for the procurement . . . of . . . supplies, services, information technology, or 

construction.” (Section 310) In pertinent part, the term “procurement” is defined as “buying, purchasing, 

renting, leasing, or otherwise acquiring any . . . construction.” (Section 310) Accordingly, this code 

applies even though the District does not make a payment of money. Without limitation, examples of 

such contracts include revenue-generating contracts, concession agreements, and contracts structured as a 

design-build-finance-operate-maintain project. (Section 2910(8)) 

  (4) Financed Construction. This code “applies to every procurement . . . by this District under 

contract. . ..” (Section 40(2)) The term “contract” means “all types of agreements, regardless of what they 

may be called, for the procurement . . . of . . . construction.” (Section 310) In pertinent part, the term 
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“procurement” is defined as “buying, purchasing, renting, leasing, or otherwise acquiring any . . . 

construction.” (Section 310) The term “construction” is defined as “the process of building . . . any . . . 

public improvements of any kind to real property.” (Section 310) Read together, and absent an applicable 

exclusion (e.g., gifts) or exemption (e.g., Section 710), this code applies to every acquisition of the 

process of improving real property by the District, whether or not the acquisition involves an expenditure 

of money. Such acquisitions may be memorialized in a number of related agreements and, without 

limitation, may be structured as an in-kind exchange, lease-purchase, lease with purchase option, 

lease-lease-back, sale-lease-back, installment-purchase, or so-called public-private-partnership.  

  (5) Acquisition involving an interest in real property. Generally, this code does not apply to an 

acquisition solely of an interest in real property. For example, this code does not apply to an acquisition of 

land, even though it includes pre-existing improvements and fixtures (i.e., not built-to-suit), nor does it 

apply to an acquisition of a leasehold estate, even though it includes complementary subordinate supplies, 

services, information technology, or construction (e.g., landlord-performed tenant improvements for a 

lease not-to-own, building security, janitorial services). In contrast, this code does apply to an acquisition 

of an interest in real property if the transaction also involves a substantial acquisition of supplies, services, 

information technology, or construction. For example, and without limitation, this code would apply to an 

acquisition of food services, even though it involved the agency leasing its land to the contractor. As 

another example, as discussed in Regulation 2000D(4), a lease-purchase of custom-built, new 

construction must be acquired pursuant to this code. While not necessarily conclusive, the primary 

objective of the transaction may be determinative.  

 E. Notice. 

  (1) When adequate public notice is required by Article 5, the notice must contain sufficient 

information to allow a prospective offeror to make an informed business judgment as to whether she 

should compete (or would have competed) for the contract. At minimum the notice must contain the 

following information, as applicable: 

   (a) a description of the item(s) to be acquired; 

   (b) how to obtain a copy of the solicitation document or the anticipated contract; 

   (c) when and where responses are due; and 

   (d) the place of performance or delivery. 

  (2) In addition to the information above, the notices required by Section 1560 and Section 1570 must 

include the contract dollar amount of the proposed contract. 

 

2005. Internal Procurement Procedures; Procurement Records.  

 

 A. Procedures Manual.  

The District shall develop and maintain an internal procurement procedures manual. The Superintendent 

shall be responsible for the following:  

Determine that written internal procurement procedures as submitted (a) are consistent with the District's 

code and regulations, (b) are consistent with any policies or procedures established by the Board, and (c) 

establish a clear means by which vendors can identify the District‟s procurement officers and the limits of 

their authority.  

 B. Procurement Records.  

Each District must maintain procurement files sufficient to satisfy the requirements of external audit.  

 

2010.  Disclosure of Procurement Information.  

 

 A. Reserved.  

 B. Prior to the issuance of an award or notification of intent to award, whichever is earlier, District 

personnel involved in an acquisition shall forward or refer all requests for information regarding the 

procurement to the responsible procurement officer.  The procurement officer will respond to the request.  
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 C. Prior to the issuance of an award or notification of intent to award, whichever is earlier, District 

personnel involved in an acquisition shall not engage in conduct that knowingly furnishes source 

selection information to anyone other than the responsible procurement officer, unless otherwise 

authorized in writing by the responsible procurement officer.   “Source selection information” means any 

of the following information that is related to or involved in the evaluation of an offer (e.g., bid or 

proposal) to enter into a procurement contract, if that information has not been previously made available 

to the public or disclosed publicly:  (1) Proposed costs or prices submitted in response to an agency 

solicitation, or lists of those proposed costs or prices, (2) source selection plans, (3) technical evaluation 

plans, (4) technical evaluations of proposals, (5) cost or price evaluations of proposals, (6) information 

regarding which proposals are determined to be reasonably susceptible of being selected for award, (7) 

rankings of responses, proposals, or competitors, (8) reports, evaluations of source selection committees 

or evaluations panels, (9) other information based on a case-by-case determination by the procurement 

officer that its disclosure would jeopardize the integrity or successful completion of the procurement to 

which the information relates.  

 D. In procurements conducted pursuant to Section 1530, personnel with access to proposal information 

shall not disclose either the number of offerors or their identity prior to the issuance of an award or 

notification of intent to award, whichever is earlier, except as otherwise required by law. 

E. Prior to the issuance of an award or notification of intent to award, whichever is earlier, the 

procurement officer shall not release to any individual information obtained in response to an RFP, 

without first obtaining from that individual a written agreement, in a form approved by the chief 

procurement officer, regarding restrictions on the use and disclosure of such information. Such 

agreements are binding and enforceable. Before allowing any individual to perform any role in 

discussions, negotiations, evaluation, or the source selection decision in a procurement conducted 

pursuant to Section 1530, the responsible procurement officer must obtain from that individual, in a form 

approved by the chief business official, a written acknowledgement of compliance and an agreement to 

comply with rules designed to protect the integrity of the procurement process. 

 F. The release of a proposal to non-District personnel for evaluation does not constitute public 

disclosure or a release of information for purposes of the Freedom of Information Act.  

 G. Except as prohibited by law, and subject to Regulation 2200, District contracts may include clauses 

restricting the District‟s release of documents and information received from a contractor if those 

documents are exempt from disclosure under applicable law. 

 H. Non-Public Solicitations. In accordance with Section 410(F), information that forms a part of a 

specific solicitation need not be publicly available if (a) the information is otherwise exempt from 

disclosure by law (e.g., Chapter 4, Title 30 (The Freedom of Information Act)), (b) the information is 

available to any prospective offeror that has executed a nondisclosure agreement (NDA), and (c) the chief 

business official has approved the use and terms of an NDA for the solicitation at issue. Prior to use in a 

specific solicitation, the terms of a proposed NDA must be published in the solicitation unless otherwise 

approved by the CBO. When requesting approval from the chief procurement officer, the District must 

identify the information to be released pursuant to the NDA, explain the reason for the request, cite the 

legal basis for not making the information publicly available, and provide any other information requested 

by the CBO. If the District declines a person‟s request to enter an NDA and acquire the information 

thereto, it must immediately notify the CBO. Consistent with Regulation 2030, the applicable solicitation 

should instruct bidders how to comply with the NDA when submitting their offer. Information to be 

released pursuant to the NDA may also be released in accordance with Regulation 2200 (Administrative 

Review Protective Orders). 

 

 

2015. Unauthorized or Illegal Procurements. 

 

 A. Decision to Ratify or Declare Void 
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  (1) Upon discovering after award either (a) that a District employee lacking actual authority has 

made an unauthorized award or modification of a contract or (b) that a contract award or modification is 

otherwise in violation of this code or these regulations, the appropriate official, as defined in section G 

below, must decide to either ratify the contract in accordance with this regulation or acknowledge and 

declare the contract null and void. If ratified, the contract may be continued or terminated. The contract 

may be ratified only if ratification is in the interest of the District. 

  (2) The factors pertinent in determining the District‟s interest include, but are not limited to: (a) the 

seriousness of the procurement deficiency; (b) the degree of prejudice to the integrity of the competitive 

procurement system; (c) the good faith of the District officials and contractors involved; (d) the extent of 

performance; (e) the costs to the District in either terminating the contract or declaring it null and void, if 

any; (f) the urgency of the acquisition; and (g) the impact on the District‟s mission. 

 B. Decision to Continue or Terminate Contract. If a contract is ratified, the appropriate official must 

decide to either (1) continue the contract, or (2) terminate the contract and proceed as provided in section 

C below. A contract award or modification that is in violation of this code or these regulations may be 

continued only if the appropriate official determines an urgent and compelling need exists that cannot 

otherwise be met without undue burden on the District. If no such urgent and compelling need exists, the 

ratified contract must be terminated and the District shall proceed as provided in section C below. A 

contract that was ratified solely because a District employee lacking actual authority made an 

unauthorized award or modification, as described in item A(1)(a) above, does not require an urgent and 

compelling need to support its continuation. 

 C. Settlement of Terminated Contracts. If a contract is terminated as allowed by this regulation, the 

District shall, as appropriate and by agreement with the supplier, return any supplies delivered for a 

refund at no cost to the District or at a minimal restocking charge. If a contract is terminated and a 

termination claim is made, settlement shall be made in accordance with the contract. If there are no 

applicable termination provisions in the contract, settlement shall be made on the basis of actual costs 

directly or indirectly allocable to the contract through the time of termination. Such costs shall be 

established in accordance with generally accepted accounting principles. Profit shall be proportionate 

only to the performance completed up to the time of termination and shall be based on projected gain or 

loss on the contract as though performance were completed. Anticipated profits are not allowed. 

 D. Settlement of Void Contracts. If a contract is acknowledged as null and void pursuant to section A 

above, the District shall endeavor to return those supplies delivered under the contract that have not been 

used or distributed, and no further payments shall be made under the contract. In addition, the District is 

entitled to recover the greater of (1) the difference between payments made under the contract and the 

contractor‟s actual costs up until the contract was declared null and void, or (2) the difference between 

payments under the contract and the value to the District of the supplies, services, information 

technology, or construction it obtained under the contract. 

 E. Bad Faith. Notwithstanding section D above, the District is entitled to recover all amounts paid if the 

appropriate official determines that the recipient of the contract acted in bad faith. Bad faith shall not be 

assumed. Without limitation, specific findings showing deception, dishonesty, reckless disregard of 

clearly applicable laws or regulations, or deliberate breach of contract scope limits, support a finding of 

bad faith. 

 F. District‟s Remedies Not Limited. Regardless of its ratification of a contract, the District shall be 

entitled to any damages it can prove under any theory including but not limited to contract and tort. 

 G. Appropriate Official. The appropriate official to make the decisions authorized by sections A, B, 

and E above, or the determination addressed in item H(2) below, is the Superintendent, or a designee 

above the level of the person responsible for the person committing or authorizing the act. If a contract 

award or modification is made in violation of this code or these regulations, and the value of the contract 

exceeds one hundred thousand dollars, the Board must concur in the written determination before any 

further action is taken, unless the contract is declared null and void. In all circumstances, the Board must 

concur in any determination finding bad faith. 

 H. Determinations. 
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  (1) All decisions authorized by sections A, B, and E above shall be supported by a written 

determination of appropriateness conforming to the requirements of Section 210. 

  (2) The written determination must include the facts and circumstances surrounding the improper 

act, what corrective action is being taken to prevent recurrence, and the action taken against the individual 

committing the act. 

  (3) In most circumstances, the decisions authorized by sections A, B, and E above are unnecessary 

for a contract that has been completely performed. Accordingly, the determination in those instances 

maybe limited to the information required by subsection H(2). 

 J. Miscellaneous. 

  (1) In the context of an administrative review conducted under Article 17, sections G, H, and I above 

are inapplicable, and the appropriate official to make the decision authorized by sections A, B, and E is 

the chief business official or the Procurement Review Panel, as applicable. 

  (2) This Regulation does not apply to a determination pursuant to Regulation 2085C. 

 

2017. Pre-solicitation Procedures. 

 

 A. General. 

  (1) This regulation prescribes best practices for pre-solicitation activities in acquisitions of supplies, 

services, or information technology, including acquisition planning, market research, and exchanges with 

industry. Nothing in section A, B, or C of this regulation shall provide an independent basis for 

administrative review pursuant to Article 17. 

  (2)  The District shall perform acquisition planning and conduct market research for all acquisitions 

of supplies, services, or information technology. The extent of planning and research will vary, depending 

on such factors as estimated dollar value, complexity, and past experience, as well as the nature of the 

supplies, services or information technology to be acquired. 

  (3) Except for procurements conducted pursuant to Section 1550, no solicitation for offers shall 

proceed until the District has certified in writing that it has complied with this regulation.  

  (4) The District must document its acquisition planning and market research in sufficient detail to 

satisfy the requirements of an audit. This documentation shall be made a part of the procurement file. 

  (5) [Reserved] 

  (6) The District shall provide guidance which shall be followed by the District in conducting 

acquisition planning and market research, including considerations pertinent to determining the adequacy 

of planning and research activities. 

 B. Acquisition Planning. 

  (1) The purpose of acquisition planning is to ensure that the using agency meets its needs in the most 

effective, economical, and timely manner. The planning should promote and provide for: 

   (a) Clearly defining the agency‟s needs; 

   (b) Acquisition of commercially available items to the maximum extent practicable; 

   (c) Full and open competition to the maximum extent practicable, with due regard to the nature of 

the supplies, services, or information technology to be acquired; 

   (d) Selection of appropriate source selection method and contract type; and 

   (e) Appropriate consideration of the use of term contracts to fulfill the requirement, before 

awarding new contracts. 

  (2) Acquisition planning should begin as soon as the agency need is identified, preferably well in 

advance of when contract award or order placement is necessary. Agency staff should avoid issuing 

requirements on an urgent basis or with unrealistic delivery or performance schedules, since it generally 

impedes advantageous outcomes, restricts competition, and increases prices. 

  (3) Acquisition planning shall integrate the efforts of all personnel responsible for significant aspects 

of the acquisition. If and as commensurate with the value and complexity of the acquisition, the agency 

shall form a team consisting of all those who will be responsible for significant aspects of the acquisition, 

such as procurement, fiscal, legal, and technical personnel. If contract performance is to be in a 
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designated operational area, the agency should also consider including operations staff or “end users,” as 

appropriate. 

 C. Market Research. 

  (1) Acquisitions begin with a description of the District‟s needs stated in terms sufficient to allow 

conduct of market research. Districts shall conduct market research appropriate to the circumstances to 

arrive at the most suitable approach to acquiring supplies, services, and information technology. Districts 

should conduct market research when planning a new acquisition, or for a new type of supplies, services, 

or information technology; before requisitioning an acquisition; and on an ongoing basis (to the 

maximum extent practicable), to effectively identify the capabilities of small businesses, new entrants into 

government contracting, and new commercially available items, for meeting the District‟s requirements. 

  (2) Districts should use the results of market research to determine if sources capable of satisfying 

the District‟s requirements exist; determine if commercially available items exist that meet the District‟s 

requirements; and determine the practices of firms engaged in producing, distributing, and supporting the 

supplies, services or information technology to be acquired, such as type of contract, type and relationship 

of businesses involved in such contracts (e.g., subcontractors, suppliers, distributors, integrators) and, 

common industry contract terms or specifications, including without limitation, terms for contract 

duration, payment, warranties, maintenance and packaging, marking, and any other contract terms 

relevant to the proposed acquisition.. 

 D. Exchanges with industry before receipt of proposals. 

  (1) Exchanges of information among all interested parties, from the earliest identification of a 

requirement through receipt of proposals, are encouraged. Any exchange of information must be 

consistent with Regulation 2010, Disclosure of Procurement Information. Interested parties include 

potential offerors, end users, District acquisition and supporting personnel, and others involved in the 

conduct or outcome of the acquisition. The purpose of exchanging information is to improve the 

understanding of District requirements and industry capabilities, thereby allowing potential offerors to 

judge whether or how they can satisfy the District‟s requirements, and enhancing the District‟s ability to 

obtain quality supplies, services, information technology, and construction, at reasonable prices, and 

increase efficiency in proposal preparation, proposal evaluation, negotiation, and contract award. 

  (2) Districts are encouraged to promote early exchanges of information about future acquisitions. An 

early exchange of information among industry and the responsible procurement officer, and other 

participants in the acquisition process can identify and resolve concerns regarding the acquisition strategy, 

including proposed contract type, terms and conditions, and acquisition planning schedules; the feasibility 

of the requirement, including performance requirements, statements of work, and data requirements; the 

suitability of the proposal instructions and evaluation criteria; the availability of reference documents; and 

any other industry concerns or questions. 

  (3) Techniques to promote early exchanges of information include industry conferences; public 

hearings; market research, as described in section C above; presolicitation notices; draft RFPs; requests 

for information (RFIs); presolicitation conferences; and site visits. They may also include one-on-one 

meetings with potential offerors. In conducting exchanges, the District should take measures to comply 

with Chapter 13, Title 8 of the South Carolina Code (Ethics, Government Accountability and Campaign 

Reform Act); Regulation 2010 (Disclosure of Procurement Information); Regulation 2127 

(Organizational Conflicts of Interest); and Regulation 2165 (Gifts). However, any such meetings that are 

substantially involved with potential specifications or contract terms and conditions must comply with the 

restrictions on disclosure of information in subsection D(6) below. 

  (4) To encourage industry response, the District may publish notice of its plans to conduct pre-

solicitation exchanges in South Carolina Business Opportunities and other publications likely to reach 

potential offerors. 

  (5) RFIs may be used when the District does not presently intend to award a contract, but wants to 

obtain price, delivery, other market information, or capabilities for planning purposes. Responses to these 

notices are not offers and cannot be accepted by the District to form a binding contract. There is no 

required format for RFIs. 
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  (6) General information about agency mission needs and future requirements may be disclosed at 

any time. In addition to the controls in Regulation 2010, the responsible procurement officer must control 

any exchange with potential offerors after release of the solicitation. When specific information about a 

proposed acquisition that would be necessary or advantageous for the preparation of proposals is 

disclosed to one or more potential offerors, that information must be made available to the public as soon 

as practicable, but no later than the next general release of information, in order to avoid creating an 

unfair competitive advantage. When conducting a presolicitation conference, materials distributed at the 

conference should be made available to all potential offerors, upon request. 

 

2025. Authority to Contract for Certain Services; Definitions. 

 

 A. Consultant Services. 

  (1) For the purposes of these Regulations, consultant services shall be defined as follows: An 

individual, partnership, corporation or any other legally established organization performing consulting 

services for or providing consulting advice to the District over whom the District has the right of control 

as to the result to be accomplished but not as to the details and means by which that result is to be 

accomplished.  

  (2) Services which fall within this definition shall be procured in accordance with the code and these 

Regulations.  

 B. Employee Services.  

  (1) For the purposes of these Regulations, employee services shall be defined as follows:  An 

individual performing services directly for the District over whom the District has the right of control not 

only as to the result to be accomplished by the work but also as to the details and means by which that 

work is to be accomplished.  

  (2) Services which fall within this definition shall be procured in accordance with District personnel 

policies and procedures.  

 C. Employment Services.  

  (1) For the purposes of these Regulations, employment services shall be defined as follows:  An 

individual performing services indirectly for the District whose services are obtained through a private 

employment agency.  The employee employer relationship exists between the private employment agency 

and its employee.  The District will contract with the private employment agency for the services of its 

employees.  

  (2) Services which fall within this definition shall be procured in accordance with the code and these 

Regulations.  

 D. Legal Services.  

Prior to the award of any District contract for the services of attorneys, approval for such services shall be 

obtained from the Board.  

 E. Auditing Services.  

Prior to the award of any District contract for auditing or accounting services, approval for such services 

shall be obtained from the Board.  

 

2027. Electronic Commerce. 

 

 A. “Electronic commerce” means electronic techniques for accomplishing business transactions 

including electronic mail or messaging, World Wide Web technology, electronic bulletin boards, 

purchase cards, electronic funds transfer, and electronic data interchange. 

 B. General. 

  (1) The District may use electronic commerce whenever practicable or cost-effective. The use of 

terms commonly associated with paper transactions (e.g., “copy,” “document,” “page,” “printed,” “sealed 

envelope,” and “stamped”) shall not be interpreted to restrict the use of electronic commerce. The 

responsible procurement officer may supplement electronic transactions by using other media to meet the 



 

 61 

requirements of any contract action governed by the District‟s Procurement Code (e.g., transmit hard 

copy of drawings). 

  (2) Districts may exercise broad discretion in selecting the information technology that will be used 

in conducting electronic commerce. However, the Superintendent shall ensure that systems, technologies, 

procedures, and processes used by the District to conduct electronic commerce— 

   (a) Are implemented uniformly throughout the District, to the maximum extent practicable; 

   (b) Are implemented only after considering the full or partial use of existing infrastructures; 

   (c) Facilitate access to District acquisition opportunities by as many persons as practicable, 

including small businesses, minority business enterprises, and socially and economically disadvantaged 

small businesses; 

   (d) Include a means of providing widespread public notice of acquisition opportunities and a 

means of responding to notices or solicitations electronically; 

   (e) Comply with applicable standards that broaden interoperability and ease the electronic 

interchange of information; and 

   (f) Are capable of ensuring authentication and confidentiality commensurate with the risk and 

magnitude of the harm from loss, misuse, or unauthorized access to or modification of the information. 

  (3) [Deleted] 

  (4) Consistent with provisions of the Uniform Electronic Transactions Act, Sections 26-6-10, et seq., 

Districts may accept electronic signatures and records in connection with District contracts. 

 C. Submission of Offers by Electronic Commerce. Subject to all other applicable regulations (e.g., 

Regulations 2045 and 2050), the responsible procurement officer may authorize use of electronic 

commerce for submission of bids and proposals. If electronic submissions are authorized, the solicitation 

shall specify the electronic commerce method(s) that offerors may use. Offers submitted by electronic 

commerce shall be considered only if the electronic commerce method was specifically stipulated or 

permitted by the solicitation. 

 

2030. Competitive Sealed Bidding—The Invitation for Bids. 

 

 A. The invitation for bids shall be used to initiate a competitive sealed bid procurement and shall 

include the following, as applicable: 

  (1) instructions and information to bidders concerning the bid submission requirements, including 

the time and date set for receipt of bids, the individual to whom the bid is to be submitted, the address of 

the office to which bids are to be delivered, the maximum time for bid acceptance by the District, and any 

other special information; 

  (2) the purchase description, evaluation factors, delivery or performance schedule, and such 

inspection and acceptance requirements as are not included in the purchase description; 

  (3) the contract terms and conditions, including warranty and bonding or other security requirements, 

as applicable; and 

  (4) Instructions to bidders on how to visibly mark information which they consider to be exempt 

from public disclosure. 

 B. Adequate notice of the invitation for bids must be given at a reasonable time before the date set forth 

in it for the opening of bids. Accordingly, bidding time will be set to provide bidders a reasonable time to 

prepare their bids. Without limiting the foregoing requirements, the date of opening may not be less than 

seven (7) days after notice of the solicitation is provided as required by Section 1520(3), unless a shorter 

time is deemed necessary for a particular procurement as determined in writing by the chief business 

official or his designee. 

 

2040.  Publication of District Business Opportunities.  
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As used in this code and these regulations “South Carolina Business Opportunities” means the periodical 

published by the Materials Management Office pursuant to Regulation 19-445.2040 of the South Carolina 

Code of Laws.  

 

 

2042.  Pre-Bid Conferences. 

 

 A. Pre-bid conferences may be conducted. The conference should be held long enough after the 

Invitation for Bids has been issued to allow bidders to become familiar with it, but sufficiently before bid 

opening to allow consideration of the conference results in preparing their bids. Notice of the conference 

must be included in the notice of the solicitation required by Articles 5 or 9 of this code. 

 B. Nothing stated at the pre-bid conference shall change the Invitation for Bids unless a change is made 

by written amendment. A potential bidder‟s failure to attend an advertised pre-bid conference will not 

excuse its responsibility for estimating properly the difficulty and cost of successfully performing the 

work, or for proceeding to successfully perform the work without additional expense to the District.  

 C. Pre-bid conferences may not be made mandatory absent a written determination by the 

Superintendent or his designee that the unique nature of the procurement justifies a mandatory pre-bid 

conference and that a mandatory pre-bid conference will not unduly restrict competition. 

 D. To minimize the time and expense imposed on industry by pre-bid conferences, the procurement 

officer should arrange for attendance by electronic means to the maximum extent practicable. 

 

2045. Receipt, Safeguarding, and Disposition of Bids. 

 

 A. Procedures Prior to Bid Opening. 

All bids (including modifications) received prior to the time of opening shall be kept secure and, except as 

provided in subsection B below, unopened. Necessary precautions shall be taken to ensure the security of 

the bid. Prior to bid opening, information concerning the identity and number of bids received shall be 

made available only to the District employees, and then only on a “need to know” basis. When bid 

samples are submitted, they shall be handled with sufficient care to prevent disclosure of characteristics 

before bid opening. 

 B. Unidentified Bids. 

Unidentified bids may be opened solely for the purpose of identification, and then only by an official 

specifically designated for this purpose by the Chief Procurement Officer, the procurement officer of the 

District, or a designee of either officer.  If a sealed bid is opened by mistake, the person who opens the bid 

will immediately write his signature and position on the envelope and deliver it to the aforesaid official.  

This official shall immediately write on the envelope an explanation of the opening, the date and time 

opened, the invitation for bids‟ number, and his signature, and then shall immediately reseal the envelope.  

 C. When bids or proposals are rejected, or a solicitation cancelled after bids or proposals are received, 

the bids or proposals which have been opened shall be retained in the procurement file or, if unopened, 

otherwise disposed of. Unopened bids or proposals are not considered to be public information under 

Chapter 4 of Title 30 (Freedom of Information Act). 

 

2050. Bid Opening.  

 

 A. Procedures.  

The procurement officer of the District or his designee shall decide when the time set for bid opening has 

arrived, and shall so declare to those present.  In the presence of one or more District witnesses, he shall 

then personally and publicly open all bids received prior to that time, and read aloud so much thereof as is 

practicable, including prices, to those persons present and have the bids recorded.  The amount of each 

bid and such other relevant information, together with the name of each bidder, shall be tabulated and 
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certified in writing as true an accurate by both the person opening the bids and the witness.  The 

tabulation shall be open to public inspection.  

 B. If it becomes necessary to postpone a bid opening, the procurement officer shall issue the 

appropriate amendments to the solicitation postponing or rescheduling the bid opening.  When the District 

is closed due to force majeure, bid opening will be postponed to the same time on the next official 

business day.  

 C. Disclosure of Bid Information.  

Only the information disclosed by the procurement officer of the District or his designee at bid opening is 

considered to be public information under the Freedom of Information Act, Chapter 4 of Title 30, until 

after the issuance of an award or notification of intent to award, whichever is earlier.  

 

2055.  Bid Acceptance and Bid Evaluation.  

 

When necessary for the best interest of the District, bid criteria to determine acceptability may include 

inspection, testing, quality, workmanship, delivery and suitability for a particular purpose.  Those criteria 

that will affect the bid price and be considered in evaluation for award shall be measurable costs to 

include, but not be limited to, discounts, transportation costs, total or life cycle costs.  

 

2060. Repealed. 

 

2065. Rejection of Bids. 

 

 A. Unless there is a compelling reason to reject one or more bids, award will be made to the lowest 

responsible and responsive bidder. Every effort shall be made to anticipate changes in a requirement prior 

to the date of opening and to notify all prospective bidders of any resulting modification or cancellation, 

thereby permitting bidders to change their bids and preventing the unnecessary exposure of bid prices. As 

a general rule after opening, an invitation for bids should not be canceled and readvertised due solely to 

increased quantities of the items being procured; award should be made on the initial invitation for bids 

and the additional quantity required should be treated as a new procurement. 

 B. Cancellation of Bids Prior to Award. 

  (1) When it is determined prior to the issuance of an award or notification of intent to award, 

whichever is earlier, but after opening, that the requirements relating to the availability and identification 

of specifications have not been met, the invitation for bids shall be cancelled. Invitations for bids may be 

cancelled after opening, but prior to award, when such action is consistent with subsection A above and 

the procurement officer determines in writing that: 

   (a) inadequate or ambiguous specifications were cited in the invitation; 

   (b) specifications have been revised; 

   (c) the supplies, services, information technology, or construction being procured are no longer 

required; 

   (d) the invitation did not provide for consideration of all factors of cost to the District, such as cost 

of transporting District furnished property to bidders‟ plants;  

   (e) bids received indicate that the needs of the District can be satisfied by a less expensive article 

differing from that on which the bids were invited;  

   (f) all otherwise acceptable bids received are at unreasonable prices;  

   (g) the bids were not independently arrived at in open competition, were collusive, or were 

submitted in bad faith; or  

   (h) for other reasons, cancellation is clearly in the best interest of the District.  

  (2) Determinations to cancel invitations for bids shall state the reasons therefor.  

 C. Extension of Bid Acceptance Period.  

Should administrative difficulties be encountered after bid opening which may delay award beyond 

bidders‟ acceptance periods, the several lowest bidders should be requested, before expiration of their 
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bids, to extend the bid acceptance period (with consent of sureties, if any) in order to avoid the need for 

re-advertisement.  

 

2070. Rejection of Individual Bids. 

 

 A. General Application. 

Any bid which fails to conform to the essential requirements of the invitation for bids shall be rejected. 

 B. Alternate Bids. 

Any bid which does not conform to the specifications contained or referenced in the invitation for bids 

may be rejected unless the invitation authorized the submission of alternate bids and the supplies offered 

as alternates meet the requirements specified in the invitation. 

 C. Any bid which fails to conform to the delivery schedule, to permissible alternates thereto stated in 

the invitation for bids, or to other material requirements of the solicitation may be rejected as 

nonresponsive. 

 D. Modification of Requirements by Bidder. 

  (1) Ordinarily a bid should be rejected when the bidder attempts to impose conditions which would 

modify requirements of the invitation for bids or limit his liability to the District, since to allow the bidder 

to impose such conditions would be prejudicial to other bidders.  For example, bids should be rejected in 

which the bidder:  

   (a) attempts to protect himself against future changes in conditions, such as increased costs, if total 

possible cost to the District cannot be determined;  

   (b) fails to state a price and in lieu thereof states that price shall be “price in effect at time of 

delivery;”  

   (c) states a price but qualified such price as being subject to “price in effect at time of delivery;”  

   (d) when not authorized by the invitation, conditions or qualifies his bid by stipulating that his bid 

is to be considered only if, prior to date of award, bidder receives (or does not receive) award under a 

separate procurement;  

   (e) requires the District to determine that the bidder‟s product meets District specifications; or  

   (f) limits the rights of the District under any contract clause.  

  (2) Bidders may be requested to delete objectionable conditions from their bid provided that these 

conditions do not go to the substance, as distinguished from the form, of the bid or work an injustice on 

other bidders.  Bidder should be permitted the opportunity to furnish other information called for by the 

Invitation for Bids and not supplied due to oversight, so long as it does not affect responsiveness.  

 E. Price Unreasonableness.  

Any bid may be rejected if the responsible procurement officer determines in writing that it is 

unreasonable as to price.  

 F. Bid Security Requirement.  

When a bid security is required and a bidder fails to furnish it in accordance with the requirements of the 

invitation for bids, the bid shall be rejected.  

 G. Exceptions to Rejection Procedures.  

Any bid received after the procurement officer or his designee has declared that the time set for bid 

opening has arrived, shall be rejected unless the bid had been delivered to the location specified in the 

solicitation or the governmental bodies‟ mail room which services that location prior to the bid opening.  

 

2075.  All or None Qualifications.  

 

Unless the invitation for bids so provides, a bid is not rendered nonresponsive by the fact that the bidder 

specifies that award will be accepted only on all, or a specified group, of the items included in the 

invitation for bids.  However, bidders shall not be permitted to withdraw or modify “all or none” 

qualifications after bid opening since such qualification is substantive and affects the rights of the other 

bidders.  
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2077.  Bid Samples and Descriptive Literature.  

 

 A. “Descriptive literature” means information available in the ordinary course of business which shows 

the characteristics, construction, or operation of an item which enables the District to consider whether 

the item meets its needs.  

 B. “Bid sample” means a sample to be furnished by a bidder to show the characteristics of the item 

offered in the bid.  

 C. Bid samples or descriptive literature may be required when it is necessary to evaluate required 

characteristics of the items bid. 

 D. The Invitation for Bids shall state that bid samples or descriptive literature should not be submitted 

unless expressly requested and that, regardless of any attempt by a bidder to condition the bid, unsolicited 

bid samples or descriptive literature which are submitted at the bidder‟s risk will not be examined or 

tested, and will not be deemed to vary any of the provisions of the Invitation for Bids.  

 

2080. Bid Reductions. 

 

The responsible procurement officer may accept a voluntary reduction in price from a low bidder after bid 

opening but prior to award; provided that such reduction is not conditioned on, nor results in, the 

modification or deletion of any conditions contained in the invitation for bids. 

 

2085. Correction or Withdrawal of Bids; Cancellation of Awards. 

 

 A. General Procedure. 

  (1) A bidder or offeror must submit in writing a request to either correct or withdraw a bid to the 

procurement officer. Each written request must document the fact that the bidder‟s or offeror‟s mistake is 

clearly an error that will cause him substantial loss. All decisions to permit the correction or withdrawal 

of bids shall be supported by a written determination of appropriateness made by the chief business 

official.  

  (2) Confirmation of Bid. When the responsible procurement officer knows or has reason to conclude 

that a mistake may have been made, the procurement officer should request the bidder to confirm the bid. 

Situations in which confirmation should be requested include obvious, apparent errors on the face of the 

bid or a bid unreasonably lower than the other bids submitted. Consistent with Regulations 2010, 2050C, 

and 2095C, the responsible procurement officer should only disclose information that is publicly available 

when confirming a bid. If the bidder asserts a mistake, the bid may be corrected or withdrawn only if 

allowed by regulation (e.g., Regulation 2085A and B and Regulation 2095I(2)(d)). 

B. Correction Creates Low Bid. 

To maintain the integrity of the competitive sealed bidding system, a bidder shall not be permitted to 

correct a bid mistake after bid opening that would cause such bidder to have the low bid unless the 

mistake is clearly evident from examining the bid document; for example, extension of unit prices or 

errors in addition. 

 C. Cancellation Of Award Prior To Performance. 

After an award or notification of intent to award, whichever is earlier, has been issued but before 

performance has begun, the award or contract may be canceled and either re-awarded or a new 

solicitation issued or the existing solicitation canceled, if the chief business official determines in writing 

that: 

  (1) Inadequate or ambiguous specifications were cited in the invitation; 

  (2) Specifications have been revised; 

  (3) The supplies, services, information technology, or construction being procured are no longer 

required; 
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  (4) The invitation did not provide for consideration of all factors of cost to the District, such as cost 

of transporting District furnished property to bidders‟ plants;  

  (5) Bids received indicate that the needs of the District can be satisfied by a less expensive article 

differing from that on which the bids were invited; 

  (6) The bids were not independently arrived at in open competition, were collusive, or were 

submitted in bad faith; 

  (7) Administrative error of the District discovered prior to performance, or  

  (8) For other reasons, cancellation is clearly in the best interest of the District.  

 

2090. Award. 

 

 A. Application. 

The contract shall be awarded to the lowest responsible and responsive bidder(s) whose bid meets the 

requirements and criteria set forth in the invitation for bids. 

 B. The procurement officer shall issue the notice of intent to award or award on the date specified in 

the solicitation, unless the procurement officer determines, and gives notice, that a longer review time is 

necessary. The procurement officer shall give notice of the revised posting date in accordance with 

Section 1520(10). 

 

2095. Competitive Sealed Proposals. 

 

 A. Request for Proposals. 

The provisions of Regulations 2030B and 2040 shall apply to implement the requirements of Section 

1530 (2), Public Notice. 

 B. Receipt, Safeguarding, and Disposition of Proposals. 

The provisions of Regulation 2045 shall apply to competitive sealed proposals. 

 C. Receipt of Proposals. 

The provisions of Regulation 2050(B) shall apply to competitive sealed proposals. For the purposes of 

implementing Section 1530(3), Receipt of Proposals, the following requirements shall be followed: 

  (1) Proposals shall be opened publicly by the procurement officer or his designee in the presence of 

one or more witnesses at the time and place designated in the request for proposals. Proposals and 

modifications shall be time-stamped upon receipt and held in a secure place until the established due date. 

After the date established for receipt of proposals, a Register of Proposals shall be prepared which shall 

include for all proposals the name of each offeror, the number of modifications received, if any, and a 

description sufficient to identify the item offered. The Register of Proposals shall be certified in writing as 

true and accurate by both the person opening the proposals and the witness. The Register of Proposals 

shall be open to public inspection only after the issuance of an award or notification of intent to award, 

whichever is earlier. Proposals and modifications shall be shown only to District personnel having a 

legitimate interest in them and then only on a “need to know” basis.  Contents and the identity of 

competing offers shall not be disclosed during the process of opening by District personnel. 

  (2) As provided by the solicitation, offerors must visibly mark all information in their proposals that 

they consider to be exempt from public disclosure. 

 D. [Repealed] 

 E. Clarifications and Minor Informalities in Proposals. 

The provisions of Section 1520(13) shall apply to competitive sealed proposals. 

 F. Specified Types of Construction. 

Consistent with Section 48-52-670, which allows the use of competitive sealed proposals, it is generally 

not practicable or advantageous to the District to procure guaranteed energy, water, or wastewater savings 

contracts by competitive sealed bidding.  

 G. Procedures for Competitive Sealed Proposals.  
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 H. Other Applicable Provisions. 

The provisions of the following Regulations shall apply to competitive sealed proposals: 

  (1) Regulation 2042, Pre-Bid Conferences, 

  (2) Regulation 2060, Telegraphic and Electronic Bids, 

  (3) Regulation 2075, All or None Qualifications, 

  (4) Regulation 2085, Correction or Withdrawal of Bids; Cancellation of Awards, and Cancellation of 

Awards Prior to Performance. 

 I. Discussions with Offerors 

  (1) Classifying Proposals. 

For the purpose of conducting discussions under Section 1530(6) and item (2) below, proposals shall be 

initially classified in writing as: 

   (a) acceptable (i.e., reasonably susceptible of being selected for award); 

   (b) potentially acceptable (i.e., reasonably susceptible of being made acceptable through 

discussions); or 

   (c) unacceptable. 

  (2) Conduct of Discussions. 

If discussions are conducted, the procurement officer shall exchange information with all offerors who 

submit proposals classified as acceptable or potentially acceptable. The content and extent of each 

exchange is a matter of the procurement officer‟s judgment, based on the particular facts of each 

acquisition. In conducting discussions, the procurement officer shall: 

   (a) Control all exchanges; 

   (b) Advise in writing every offeror of all deficiencies in its proposal, if any, that will result in 

rejection as non-responsive; 

   (c) Attempt in writing to resolve uncertainties concerning the cost or price, technical proposal, and 

other terms and conditions of the proposal, if any; 

   (d) Resolve in writing suspected mistakes, if any, by calling them to the offeror‟s attention. 

   (e) Provide the offeror a reasonable opportunity to submit any cost or price, technical, or other 

revisions to its proposal, but only to the extent such revisions are necessary to resolve any matter raised 

by the procurement officer during discussions under items (2)(b) through (2)(d) above. 

  (3) Limitations. Offerors shall be accorded fair and equal treatment with respect to any opportunity 

for discussions and revisions of proposals. Ordinarily, discussions are conducted prior to final ranking. 

Discussions may not be conducted unless the solicitation alerts offerors to the possibility of such an 

exchange, including the possibility of limited proposal revisions for those proposals reasonably 

susceptible of being selected for award. 

 J. Rejection of Individual Proposals.  

  (1) Proposals need not be unconditionally accepted without alteration or correction, and to the extent 

otherwise allowed by law, the District‟s stated requirements may be clarified after proposals are 

submitted. This flexibility must be considered in determining whether reasons exist for rejecting all or any 

part of a proposal. Reasons for rejecting proposals include but are not limited to: 

   (a) the business that submitted the proposal is nonresponsible as determined under Section 1810; 

   (b) the proposal ultimately (that is, after an opportunity, if any is offered, has passed for altering or 

clarifying the proposal) fails to meet the announced requirements of the District in some material respect;  

or 

   (c) the proposed price is clearly unreasonable. 

 (2) The reasons for cancellation or rejection shall be made a part of the procurement file and shall be 

available for public inspection. 

 
 

 

 K. Negotiations.  
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  (1) Prior to initiating negotiations under Section 1530(8), the District must document its negotiation 

objectives.  

  (2) The responsible procurement officer must participate in, control, and document all negotiations. 

L. Delay in Posting Notice of Intent to Award or Award. 

Regulation 2090B shall apply to competitive sealed proposals.  

 

2097. Rejection of Proposals. 

 

 A. Unless there is a compelling reason to reject one or more proposals, award will be made to the 

highest ranked responsible offeror or otherwise as allowed by Section 1530. Every effort shall be made to 

anticipate changes in a requirement prior to the date of opening and to notify all prospective offerors of 

any resulting modification or cancellation. 

 B. Cancellation of Solicitation Prior to Award. 

  (1) When it is determined prior to the issuance of an award or notification of intent to award, 

whichever is earlier, but after opening, that the requirements relating to the availability and identification 

of specifications have not been met, the request for proposals shall be cancelled. A request for proposals 

may be cancelled after opening, but prior the issuance of an award or notification of intent to award, 

whichever is earlier, when such action is consistent with subsection A above and the procurement officer 

determines in writing that: 

   (a) inadequate or ambiguous specifications were cited in the solicitation; 

   (b) specifications have been revised; 

   (c) the supplies, services, information technology, or construction being procured are no longer 

required; 

   (d) the solicitation did not provide for consideration of all factors of cost to the District, such as 

cost of transporting District furnished property to bidders‟ plants; 

   (e) proposals received indicate that the needs of the District can be satisfied by a less expensive 

article differing from that on which the proposals were requested; 

   (f) all otherwise acceptable proposals received are at unreasonable prices; 

   (g) the proposals were not independently arrived at in open competition, were collusive, or were 

submitted in bad faith; or 

   (h) for other reasons, cancellation is clearly in the best interest of the District.  

  (2) Determinations to cancel a request for proposals shall state the reasons therefor. 

 C. Extension of Bid Acceptance Period. 

Should administrative difficulties be encountered after opening which may delay award beyond offeror‟s 

acceptance periods, the relevant offerors should be requested, before expiration of their offers, to extend 

the acceptance period (with consent of sureties, if any). 

 

2098. Rejection of Individual Proposals. 

 

 A. Proposals need not be unconditionally accepted without alteration or correction, and to the extent 

otherwise allowed by law, the District‟s stated requirements may be clarified after proposals are 

submitted. This flexibility must be considered in determining whether reasons exist for rejecting all or any 

part of a proposal. 

 B. Reasons for rejecting proposals include but are not limited to: 

  (1) the business that submitted the proposal is nonresponsible as determined under Section 1810; 

  (2) the proposal ultimately (that is, after an opportunity, if any is offered, has passed for altering or 

clarifying the proposal) fails to meet the announced requirements of the District in some material respect; 

or 

  (3) the proposed price is unreasonable. 

 C. The reasons for rejection shall be made a part of the procurement file and shall be available for 

public inspection. 
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 D. Exceptions to Rejection Procedures. 

Any proposal received after the procurement officer of the District or his designee has declared that the 

time set for opening has arrived, shall be rejected unless the proposal had been delivered to the location 

specified in the solicitation or the District‟s mail room which services that location prior to the bid 

opening. 

 

2100. Small Purchases and Other Simplified Purchasing Procedures. 

 

 A. Authority. 

  (1) A District may make small purchases not exceeding the limits prescribed in Section 1550 in 

accordance with the procedures in that section and herein.  

  (2) These simplified acquisition procedures shall not be used for items available under mandatory 

state term contracts (see R.19-445-2020B(1) of the South Carolina Code of Laws). 

  (3) [Reserved] 

  (4) When required, adequate public notice must comply with Regulation 2000F. 

  (5) Section 4210(1)(d) makes the protest process inapplicable to contracts with an actual or potential 

value of up to $50,000. Because the protest process applies to all small purchases in excess of $50,000, 

notice of an award must be communicated to all bidders on the same date award is made and must be 

documented in the procurement file. Any method of communication may be used.  

 B. Purchases pursuant to Section 1550(2)(b) (Three Written Quotes). 

  (1) If a District does not receive responsive quotes from at least three responsible bidders, adequate 

public notice must be given and documented with the purchase requisition. So-called “no bids” are not 

bona fide and do not count as one of the three. 

  (2) Requests for quotes must be distributed equitably among qualified suppliers, unless adequate 

public notice is given in South Carolina Business Opportunities. 

 C. Purchases pursuant to Section 1550(2)(c) (Advertised Small Purchase) may be made by giving 

adequate public notice in South Carolina Business Opportunities and: 

  (1) issuing a written solicitation for written quotes, as described in Section 1550(2)(c); 

  (2) soliciting bids in accordance with Section 1520, Competitive Sealed Bidding, Section 1525, 

Competitive Fixed Price Bidding, or Section 1528, Competitive Best Value Bidding; or 

  (3) soliciting proposals in accordance with Section 1530, Competitive Sealed Proposals. 

 D. When conducting a small purchase over twenty-five thousand dollars for which adequate public 

notice is required, potential offerors must be provided reasonable time to prepare their bids, no less than 

seven (7) days after such notice is provided, unless a shorter time is deemed necessary for a particular 

procurement as determined in writing by the chief business official. 

 E. Establishment of Blanket Purchase Agreements. 

  (1) General. A blanket purchase agreement is a simplified method of filling repetitive needs for small 

quantities of miscellaneous supplies, services, or information technology by establishing “charge 

accounts” with qualified sources of supply. Blanket purchase agreements are designed to reduce 

administrative costs in accomplishing small purchases by eliminating the need for issuing individual 

purchase documents. 

  (2) Alternate Sources. To the extent practicable, blanket purchase agreements for items of the same 

type should be placed concurrently with more than one supplier. All competitive sources shall be given an 

equal opportunity to furnish supplies, services, or information technology under such agreements. 

  (3) Terms and Conditions. Blanket purchase agreements shall contain the following provisions: 

   (a) Description of agreement. A statement that the supplier shall furnish supplies, services, or 

information technology, described therein in general terms, if and when requested by the Procurement 

Officer, or his authorized representative, during a specified period and within a stipulated aggregate 

amount, if any. Blanket purchase agreements may encompass all items that the supplier is in a position to 

furnish. 
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   (b) Extent of obligation. A statement that the District is obligated only to the extent of authorized 

calls actually placed against the blanket purchase agreement. 

   (c) Notice of individuals authorized to place calls and dollar limitations. A provision that a list of 

names of individuals authorized to place calls under the agreement, identified by organizational 

component, and the dollar limitation per call for each individual shall be furnished to the supplier by the 

Procurement Officer. 

   (d) Delivery tickets. A requirement that all shipments under the agreement, except subscriptions 

and other charges for newspapers, magazines, or other periodicals, shall be accompanied by delivery 

tickets or sales slips which shall contain the following minimum information: 

    (1) name of supplier; 

    (2) blanket purchase agreement number; 

    (3) date of call; 

    (4) call number; 

    (5) itemized list of supplies, services, or information technology furnished; 

    (6) quantity, unit price, and extension of each item less applicable discounts (unit price and 

extensions need not be shown when incompatible with the use of automated systems, provided that the 

invoice is itemized to show this information); and 

    (7) date of delivery or shipment. 

   (e) Invoices one of the following statements: 

    (1) A summary invoice shall be submitted at least monthly or upon expiration of the blanket 

purchase agreement, whichever occurs first, for all deliveries made during a billing period, identifying the 

delivery tickets covered therein, stating their total dollar value, and supported by receipted copies of the 

delivery tickets; or 

    (2) An itemized invoice shall be submitted at least monthly or upon expiration of the blanket 

purchase agreement, whichever occurs first, for all deliveries made during a billing period and for which 

payment has not been received. Such invoices need not be supported by copies of delivery tickets; 

    (3) When billing procedures provide for an individual invoice for each delivery, these invoices 

shall be accumulated provided that a consolidated payment will be made for each specified period; and 

the period of any discounts will commence on final date of billing period or on the date of receipt of 

invoices for all deliveries accepted during the billing period, whichever is later. This procedure should not 

be used if the accumulation of the individual invoices materially increases the administrative costs of this 

purchase method. 

 F. Competition Under Blanket Purchase Agreement. 

Calls against blanket purchase agreements shall be placed after prices are obtained. When concurrent 

agreements for similar items are in effect, calls shall be equitably distributed. In those instances where 

there is an insufficient number of BPAs for any given class of supplies, services, or information 

technology to assure adequate competition, the individual placing the order shall solicit quotations from 

other sources. 

 G. Calls Against Blanket Purchase Agreement. 

Calls against blanket purchase agreements generally will be made orally, except that informal 

correspondence may be used when ordering against agreements outside the local trade area. Written calls 

may be executed. Documentation of calls shall be limited to essential information. Forms may be 

developed for this purpose locally and be compatible with the Comptroller General‟s Office STARS 

system. 

 H. Receipt and Acceptance of Supplies or Services. 

Acceptance of supplies, services, or information technology shall be indicated by signature and date on 

the appropriate form by the authorized District representative after verification and notation of any 

exceptions.  

 I. Review Procedures. 
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The District shall review blanket purchase agreement files at least semiannually to assure that authorized 

procedures are being followed. Blanket purchase agreements shall be issued for a period of no longer than 

12 months. 

 

2105. Sole Source Procurements. 

 

 A. Application. 

The provisions of this Regulation shall apply to all sole source procurements unless emergency conditions 

exist as defined in Regulation 2110. 

 B. Exceptions. 

Sole source procurement is not permissible unless there is only a single supplier. The following are 

examples of circumstances which could necessitate sole source procurement: 

  (1) where the compatibility of equipment, accessories, or replacement parts is the paramount 

consideration; 

  (2) where a sole supplier‟s item is needed for trial use or testing; 

  (3) [Repealed] 

  (4) [Repealed] 

  (5) where the item is one of a kind; and 

  (6) [Repealed] 

 C. Written Determination. (1) The written determination to conduct a procurement as a sole source 

shall be made by the Superintendent or designee above the level of the procurement officer.  Any 

delegation of authority by the Superintendent with respect to sole source determinations shall be 

submitted in writing to the chief procurement officer. (2) The written determination must include a 

purchase description that states the District‟s actual needs, which shall not be unduly restrictive. In cases 

of reasonable doubt, competition should be solicited. The determination must contain sufficient factual 

grounds and reasoning to provide an informed, objective explanation for the decision and must be 

accompanied by market research that supports the decision. The determination must be authorized prior to 

contract execution. 

 D. Notice. 

  (1) Compliance with the notice requirements in Section 1560(A) must be documented in the 

procurement file. 

  (2) The public notice required by Section 1560(A) must include the written determination required 

by Section C(2) above or instructions how to obtain the written determination immediately upon request.  

 E. Other Applicable Provisions. 

Sole source procurements must comply with all applicable statutes and regulations, including without 

limitation, Sections 30 (Obligation of good faith), 210 (Determinations), 410 (Public access to 

procurement information), 1810 (Responsibility of bidders and offerors), 1830 (Cost or pricing data), 

2010 (Types of contracts), 2030 (Multiterm contracts), 1610 (Change order or contract modification), 

2440 (Records of procurement actions), 2730 (Assuring competition), and 4230 (Authority to resolve 

contract and breach of contract controversies). 

 

2110. Emergency Procurements. 

 

 A. Application. 

The provisions of this Regulation apply to every procurement made under emergency conditions that will 

not permit other source selection methods to be used. 

 B. Definition. 

An emergency condition is a situation which creates a threat to public health, welfare, or safety such as 

may arise by reason of floods, epidemics, riots, equipment failures, fire loss, or such other reason as may 

be proclaimed by the Superintendent or a designee.  The existence of such conditions must create an 
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immediate and serious need for supplies, services, information technology, or construction that cannot be 

met through normal procurement methods and the lack of which would seriously threaten:  

  (1) the functioning of District government; 

  (2) the preservation or protection of property; or 

  (3) the health or safety of any person. 

 C. Limitations. 

Emergency procurement shall be limited to those supplies, services, information technology, or 

construction items necessary to meet the emergency. 

 D. Conditions. 

The District may make emergency procurements when an emergency condition arises and the need cannot 

be met through normal procurement methods, provided that whenever practical, approval by the 

Superintendent or his designee shall be obtained prior to the procurement.  

 E. Selection of Method of Procurement. 

The procedure used shall be selected to assure that the required supplies, services, information 

technology, or construction items are procured in time to meet the emergency. Given this constraint, such 

competition as is practicable shall be obtained. 

 F. Notice. 

Compliance with the notice requirements in Section 1570(B) must be documented in the procurement file. 

 G. Written Determination. 

The Superintendent or a designee shall make a written determination stating the basis for an emergency 

procurement and for the selection of the particular contractor.  The determination must contain sufficient 

factual grounds and reasoning to provide an informed, objective explanation for the decision. 

 

2115. Information Technology Procurements. 

 

The District, whether using District appropriations or other funds, shall rent, purchase, or lease any 

information technology, or software, or contract for consulting or other services in the field of 

information technology only in accordance with these Regulations.  

 

2120. Cost or Pricing Data. 

 

 A. Definitions 

  (1) Adequate Price Competition. Price competition exists if competitive sealed proposals are 

solicited, at least two responsive and responsible offerors independently compete for a contract, and price 

is a substantial factor in the evaluation. If the foregoing conditions are met, price competition shall be 

presumed to be “adequate” unless the procurement officer determines in writing that such competition is 

not adequate. 

  (2) Commercial product has the meaning stated in Section 1410(1).  

  (3) Established catalog price has the meaning stated in Section 1410. 

  (4) Established Market Price means a current price, established in the usual and ordinary course of 

trade between buyers and sellers, which can be substantiated from sources which are independent of the 

manufacturer or supplier and may be an indication of the reasonableness of price. 

  (5) Prices Set by Law or Regulation. The price of a supply or service is set by law or regulation if 

some governmental body establishes the price that the offeror or contractor may charge the District and 

other customers. 

 B. Thresholds 

  (1) Section 1830(1)(a) applies where the total contract price exceeds five hundred thousand dollars. 

  (2) Section 1830(1)(b) applies where the pricing of any change order, contract modification, or 

termination settlement exceeds five hundred thousand dollars, unless the procurement officer determines 

in writing that such information is necessary to determine that the pricing is reasonable. Price adjustment 

amounts shall consider both increases and decreases (e.g., a $150,000 modification resulting from a 
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reduction of $350,000 and an increase of $200,000 is a pricing adjustment exceeding $500,000.). This 

requirement does not apply when unrelated and separately priced changes for which cost or pricing data 

would not otherwise be required are included for administrative convenience in the same modification. 

  (3) Ordinarily, cost and pricing data should not be required for the acquisition of any item that meets 

the definition of commercial product, including any modification that does not change the item from a 

commercial product to a non-commercial product. The contractor may be required to submit cost or 

pricing data for commercial products or COTS only if the purchase or modification exceeds the 

thresholds established in this section and the procurement officer determines in writing that no other basis 

exists to establish price reasonableness. 

 C. Conditions of Waiver 

The requirements of Section 1830 may be waived if the Superintendent determines in writing that the 

price can be determined to be fair and reasonable without submission of cost or pricing data.  

 D. Refusal to Submit Data  

A refusal by the offeror to supply the requested information may be grounds to disqualify the offeror or to 

defer award pending further review and analysis.  

 

2122. Price Reasonableness. 

 

 A. General. The objective of offer analysis is to ensure that the final contract price is fair and 

reasonable. The procurement officer is responsible for evaluating the reasonableness of the offered prices. 

Normally, competition establishes price reasonableness. Therefore, when contracting on a firm-fixed-

price basis, comparison of the proposed prices will usually satisfy the requirement to perform a price 

analysis, and a cost analysis need not be performed. In limited situations, a cost analysis (see subsection 

B(2)) may be appropriate to establish reasonableness of the otherwise successful offeror‟s price. The 

analytical techniques and procedures described in this regulation may be used, singly or in combination 

with others, to ensure that the final price is fair and reasonable. In addition, they should be used to analyze 

cost or pricing data required by Section 1830. The complexity and circumstances of each acquisition 

should determine the appropriate level of detail for the analysis. The Board or designee may develop and 

issue procedures which shall be followed by all schools in the District conducting offer analysis. The 

responsible procurement officer may request the advice and assistance of other experts to ensure that an 

appropriate analysis is performed. 

 B. Analytical techniques include, but are not limited to, the following: 

  (1) Price analysis is the process of examining and evaluating a proposed price without evaluating its 

separate cost elements and proposed profit. Examples of price analysis criteria include but are not limited 

to: (a) price submissions of prospective bidders or offerors in the current procurement; (b) prior price 

quotations and contract prices charged by the bidder, offeror, or contractor; (c) prices published in 

catalogues or price lists; (d) prices available on the open market; and (e) in-house estimates of cost. The 

responsible procurement officer may use various price analysis techniques and procedures to ensure a fair 

and reasonable price. 

  (2) Cost analysis is the review and evaluation of any separate cost elements and profit or fee in an 

offeror‟s or contractor‟s proposal, as needed to determine a fair and reasonable price, and the application 

of judgment to determine how well the proposed costs represent what the cost of the contract should be, 

assuming reasonable economy and efficiency. Cost analysis includes the appropriate verification of cost 

or pricing data, and the use of this data to evaluate: (a) specific elements of costs; (b) the necessity for 

certain costs; (c) the reasonableness of amounts estimated for the necessary costs; (d) the reasonableness 

of allowances for contingencies; (e) the basis used for allocation of indirect costs; (f) the appropriateness 

of allocations of particular indirect costs to the proposed contract; and (g) the reasonableness of the total 

cost or price. The responsible procurement officer may use various cost analysis techniques and 

procedures to ensure a fair and reasonable price, given the circumstances of the acquisition. 

 C. Unbalanced pricing. All offers with separately priced line items or subline items shall be analyzed to 

determine if the prices are unbalanced. Unbalanced pricing exists when, despite an acceptable total 
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evaluated price, the price of one or more line items is significantly over or understated as indicated by the 

application of cost or price analysis techniques. If the responsible procurement officer determines that 

unbalanced pricing may increase performance risk (e.g., it is so unbalanced as to be tantamount to 

allowing an advance payment) or could result in payment of unreasonably high prices, she may conclude 

that the offer is unreasonable as to price. 

 

2125. Responsibility of Bidders and Offerors. 

 

 A. District Standards of Responsibility.  

Factors to be considered in determining whether the District standards of responsibility have been met 

include whether a prospective contractor has: 

  (1) available the appropriate financial, material, equipment, facility, and personnel resources and 

expertise, or the ability to obtain them, necessary to indicate its capability to meet all contractual 

requirements; 

  (2) a satisfactory record of performance; 

  (3) a satisfactory record of integrity; 

  (4) qualified legally to contract with the District; and 

  (5) supplied all necessary information in connection with the inquiry concerning responsibility. 

 B. Obtaining Information; Duty of Contractor to Supply Information. 

At any time prior to award, the prospective contractor shall supply information requested by the 

procurement officer concerning the responsibility of such contractor. If such contractor fails to supply the 

requested information, the procurement officer shall base the determination of responsibility upon any 

available information or may find the prospective contractor non responsible if such failure is 

unreasonable. In determining responsibility, the procurement officer may obtain and rely on any sources 

of information, including but not limited to the prospective contractor; knowledge of personnel within the 

District;  commercial sources of supplier information; suppliers, subcontractors, and customers of the 

prospective contractor; financial institutions; government agencies; and business and trade associations. 

 C. Demonstration of Responsibility. 

The prospective contractor may demonstrate the availability of necessary financing, equipment, facilities, 

expertise, and personnel by submitting upon request: 

  (1) evidence that such contractor possesses such necessary items; 

  (2) acceptable plans to subcontract for such necessary items; or 

  (3) a documented commitment from, or explicit arrangement with, a satisfactory source to provide 

the necessary items. 

 D. Duty Concerning Responsibility. 

  (1) Before awarding a contract or issuing a notification of intent to award, whichever is earlier, the 

procurement officer must be satisfied that the prospective contractor is responsible. The determination is 

not limited to circumstances existing at the time of opening. 

  (2) Consistent with Section 1529(3), the procurement officer must determine responsibility of 

bidders in competitive on-line bidding before bidding begins. 

 E. Written Determination of Nonresponsibility. 

If a bidder or offeror who otherwise would have been awarded a contract is found nonresponsible, a 

written determination of nonresponsibility setting forth the basis of the finding shall be prepared by the 

procurement officer. A copy of the determination shall be sent promptly to the nonresponsible bidder or 

offeror. The final determination shall be made part of the procurement file. 

 F. Special Standards of Responsibility 

When it is necessary for a particular acquisition or class of acquisitions, the procurement officer may 

develop, with the assistance of appropriate specialists, special standards of responsibility. Special 

standards may be particularly desirable when experience has demonstrated that unusual expertise or 

specialized facilities are needed for adequate contract performance. The special standards shall be set 
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forth in the solicitation (and so identified) and shall apply to all offerors. A valid special standard of 

responsibility must be specific, objective and mandatory. 

 G. Subcontractor responsibility. 

  (1) Generally, prospective prime contractors are responsible for determining the responsibility of 

their prospective subcontractors. Determinations of prospective subcontractor responsibility may affect 

the procurement officer‟s determination of the prospective prime contractor‟s responsibility. A 

prospective contractor may be required to provide written evidence of a proposed subcontractor‟s 

responsibility. 

  (2) When it is in the District‟s interest to do so, the procurement officer may directly determine a 

prospective subcontractor‟s responsibility (e.g., when the prospective contract involves medical supplies, 

urgent requirements, or substantial subcontracting). In this case, the same standards used to determine a 

prime contractor‟s responsibility shall be used by the procurement officer to determine subcontractor 

responsibility. 

 

2127. Organizational Conflicts of Interest. 

 

 A. General. 

  (1) “Organizational conflict of interest” occurs when, because of other activities or relationships with 

the District or with other businesses:  

   (a) a business is unable or potentially unable to render impartial assistance or advice to the 

District, or 

   (b) the business‟ objectivity in performing the contract work is or might be otherwise impaired, or 

   (c) a business has an unfair competitive advantage. 

  (2) This regulation applies to acquisitions of supplies, services and information technology, except 

for acquisitions made pursuant to Section 1550. Unless the procurement uses a project delivery method 

identified in Section 3005(1)(e), 1(f), or (2)(a), this regulation does not apply to acquisitions under Article 

9 (Construction, Architect-Engineer, Construction Management, and Land Surveying Services).  

  (3)The general rules in sections B (Providing systems engineering and technical direction), C 

(Preparing specifications or work statements), and D (Providing evaluation of offers) below prescribe 

limitations on contracting as the means of avoiding organizational conflicts of interest that might 

otherwise exist in the stated situations. Conflicts may arise in situations not expressly covered in sections 

B, C, and D. Each individual contracting situation should be examined on the basis of its particular facts 

and the nature of the proposed contract. The exercise of common sense, good judgment, and sound 

discretion is required in both the decision on whether a significant potential conflict exists and, if it does, 

the development of an appropriate means for resolving it. The two underlying principles are 

   (a) Preventing the existence of conflicting roles that might bias a contractor‟s judgment; and 

   (b) Preventing unfair competitive advantage. Without limitation, an unfair competitive advantage 

exists where a business competing for award of a District contract possesses (i) proprietary information 

that was obtained from the District without authorization; or (ii) source selection information (Regulation 

2010C) that is relevant to the contract but is not available to all competitors, and such information would 

assist that business in obtaining the contract.  

  (4) The terms “contractor” and “subcontractor” are defined by Section 310. 

 B. Providing systems engineering and technical direction. 

  (1) A business shall not be awarded a contract to supply a system or any of its major components, or 

be a subcontractor or consultant, if that business, as a contractor, provided or provides a combination of 

substantially all of the following activities: 

   (a) determining specifications or developing work statements, 

   (b) determining parameters, 

   (c) identifying and resolving interface problems, 

   (d) developing test requirements, 

   (e) evaluating test data, 
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   (f) supervising design, 

   (g) directing other contractors‟ operations, and 

   (h) resolving technical controversies. 

  (2) This section B does not prohibit a contractor providing systems engineering and technical 

direction, from developing or producing a system if the entire effort is conducted under a single contract.  

 C. Preparing specifications or work statements. 

  (1) If a contractor prepares and furnishes specifications for a specific acquisition of tangible supplies 

or information resources, or their components, that contractor shall not be allowed to furnish these items, 

either as a contractor or as a subcontractor at any tier, for a reasonable period of time including, at least, 

the duration of the initial contract for purchase of the items. 

  (2) If a contractor prepares, or assists in preparing, a work statement to be used in a specific 

acquisition of a system or services—or provides material leading directly, predictably, and without delay 

to such a work statement—that contractor may not supply the system, major components of the system, or 

the services, either as a contractor or as a subcontractor at any tier, unless (a) the acquisition is a sole 

source under Regulation 2105; (b) it has participated in the development and design work; or (c) more 

than one contractor has been involved in preparing the work statement. 

 D. Providing evaluation of offers. If a contractor evaluates or supports the evaluation of a bid or 

proposal for a contract with the District, that contractor and its affiliates are barred from performing under 

that contract as either a contractor or as a subcontractor at any tier.  

 E. Procurement Officer Responsibilities. 

  (1) The responsible procurement officer shall (a) analyze planned acquisitions in order to identify 

and evaluate potential organizational conflicts of interest as early in the acquisition process as possible; 

and (b) review plans to avoid, neutralize, or mitigate significant potential conflicts before contract award. 

  (2) The responsible procurement officer shall determine whether the apparent successful offeror has 

an organizational conflict of interest. The responsible procurement officer shall award the contract to the 

apparent successful offeror unless (i) a conflict of interest is determined to exist that cannot be avoided or 

mitigated, or (ii) the conflict is not waived as provided in section F. Before determining to withhold 

award based on conflict of interest considerations, the procurement officer shall notify the contractor, 

provide the reasons therefor, and allow the contractor a reasonable opportunity to respond. 

 F. Waiver. With respect to the award of an individual contract, the District may waive an 

organizational conflict of interest by determining that the application of these rules in a particular 

situation would not be in the District‟s interest. A determination to waive a conflict of interest must be in 

writing, shall set forth the extent of the conflict, and requires approval by the Superintendent or designee 

above the level of the District‟s senior procurement official. If a waiver involves an acquisition with a 

value that exceeds one million dollars, the Board must concur in the waiver and the written determination 

must be published with the notice of intent to award. Any report required by Regulation 2020A(2) must 

include every waiver addressing a procurement during the audit period.  

 

2130. Prequalification of Supplies and Suppliers. 

 

 A. Qualified Products Lists. 

A qualified products list may be developed with the approval of the Chief Procurement Officer or the 

procurement officer of the District authorized to develop qualified products lists, when testing or 

examination of the supplies or construction items prior to issuance of the solicitation is desirable or 

necessary in order to best satisfy District requirements.  The procedures for the inclusion of a product on 

the qualified products list (“QPL”) must be available to prospective vendors for consideration of their 

product to the list.  

 B. Prospective suppliers may be prequalified, and distribution of the solicitation may be limited to 

prequalified suppliers.  Suppliers who meet the prequalification standards at any time shall be added to 

the prequalified list for subsequent solicitations.  The fact that a prospective supplier has been 

prequalified does not necessarily represent a finding of responsibility.  
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2132.  Prequalification for a Single Solicitation.  

 

 A. Application.  

The pre-qualification process shall not be used to unduly limit competition.  Any mandatory minimum 

requirements shall comply with Section 2730.  In a competitive bid, the pre-qualification process is not 

intended to eliminate bidders capable of completing the work being procured.  Before a request for 

qualifications may be issued pursuant to Section 1520(11) or 1530(4), the chief business official or 

designee shall prepare a written justification stating the necessity for pre-qualifying offerors. Prior to 

issuance of the solicitation, each potential offeror seeking qualification must be promptly informed as to 

whether qualification is attained and, in the event qualification is not attained, is promptly furnished 

specific information why qualification was not attained. 

 B. Receipt and Safeguarding of Responses. 

Prior to opening submittals received in response to a request for prequalification, the provisions of 

Regulation 2045 shall apply to the receipt and safeguarding of all such submittals received. 

 

2135.  Conditions for Use of Multi-term Contracts.  

 

 A. General.  

A multi-term contract is a contract for the acquisition of supplies, services, or information technology for 

more than one year.  A contract is not a multi-term contract if no single term exceeds one year and each 

term beyond the first requires the District to exercise an option to extend or renew.  A multi-term contract 

is appropriate when it is in the best interest of the District to obtain uninterrupted services for a period in 

excess of one year, where the performance of such services involves high start up costs, or when a 

changeover of service contracts involves high phase in/phase out costs during a transition period. The 

multi-term method of contracting is also appropriate when special production of definite quantities of 

supplies for more than one year is necessary to best meet District needs but funds are available only for 

the initial fiscal period. Special production refers to production for contract performance when it requires 

alteration in the contractor‟s facilities or operations involving high start up costs. 

 B. Objective. 

The objective of the multi-term contract is to promote economy and efficiency in procurement by 

obtaining the benefits of sustained volume production and consequent low prices, and by increasing 

competitive participation in procurements which involve special production with consequent high start-up 

costs and in the procurement of services which involve high start-up costs or high phase-in/phase-out 

costs during changeover of service contracts. 

 C. Exceptions. 

This Regulation 2135 applies only to contracts for supplies, services, or information technology and does 

not apply to contracts for construction. 

 D. Conditions for Use. 

  (1) A multi-term contract may be used if, prior to issuance of the solicitation, the Procurement 

Officer determines in writing that: 

   (a) Special production of definite quantities or the furnishing of long term services are required to 

meet District needs; or  

   (b) a multi-term contract will serve the best interests of the District by encouraging effective 

competition or otherwise promoting economies in District procurement. 

  (2) The following factors are among those relevant to such a determination: 

   (a) firms which are not willing or able to compete because of high start up costs or capital 

investment in facility expansion will be encouraged to participate in the competition when they are 

assured of recouping such costs during the period of contract performance; 
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   (b) lower production cost because of larger quantity or service requirements, and substantial 

continuity of production or performance over a longer period of time, can be expected to result in lower 

unit prices; 

   (c) stabilization of the contractor‟s work force over a longer period of time may promote economy 

and consistent quality; 

   (d) the cost and burden of contract solicitation, award, and administration of the procurement may 

be reduced. 

 (3) The determination must contain sufficient factual grounds and reasoning to provide an informed, 

objective explanation for the decision. 

 E. Solicitation. 

The solicitation shall state: 

  (1) the estimated amount of supplies or services required for the proposed contract period; 

  (2) that a unit price shall be given for each supply or service, and that such unit prices shall be the 

same throughout the contract (except to the extent price adjustments may be provided in the solicitation 

and resulting contract); 

  (3) that the multi-term contract will be cancelled only if funds are not appropriated or otherwise 

made available to support continuation of performance in any fiscal period succeeding the first; however, 

this does not affect either the District‟s rights or the contractor‟s rights under any termination clause in the 

contract;  

  (4) that the procurement officer must notify the contractor on a timely basis that the funds are, or are 

not, available for the continuation of the contract for each succeeding fiscal period;  

  (5) whether bidders or offerors may submit prices for:  

   (a) the first fiscal period only;  

   (b) the entire time of performance only;  or  

   (c) both the first fiscal period and the entire time of performance; 

  (6) that a multi-term contract may be awarded and how award will be determined including, if prices 

for the first fiscal period and entire time of performance are submitted, how such prices will be compared; 

and, 

  (7) that, in the event of cancellation as provided in (E) (3) of this subsection, the contractor will be 

reimbursed the unamortized, reasonably incurred, nonrecurring costs. 

 F. Award. 

Award shall be made as stated in the solicitation and permitted under the source selection method utilized. 

Care should be taken when evaluating multi-term prices against prices for the first fiscal period that award 

on the basis of prices for the first period does not permit the successful bidder or offerer to “buy in”, that 

is give such bidder or offeror an undue competitive advantage in subsequent procurements. 

 G. Maximum Contract Periods 

Every contract with a total potential duration in excess of five years must be approved as required by 

Section 2030(4) or Section 2030(5). No solicitation shall be issued for a contract with a total potential 

duration in excess of five years, nor shall any contract with a total potential duration in excess of five 

years be awarded pursuant to Section 1560, until such approval is granted. 

 

2140. Specifications. 

 

 A. Definitions. 

  (1) “Brand Name Specification” means a specification limited to one or more items by 

manufacturers‟ names or catalogue number. 

  (2) “Brand Name or Equal Specification” means a specification which uses one or more 

manufacturer‟s names or catalogue numbers to describe the standard of quality, performance, and other 

characteristics needed to meet District requirements, and which provides for the submission of equivalent 

products. 
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  (3) “Qualified Products List” means an approved list of supplies, services, information technology, 

or construction items described by model or catalogue number, which, prior to competitive solicitation, 

the District has determined will meet the applicable specification requirements. 

  (4) “Specification” means any description of the physical, functional, or performance characteristics, 

or of the nature of a supply, service, information technology, or construction item. A specification 

includes, as appropriate, requirements for inspecting, testing, or preparing a supply, service or 

construction item for delivery. Unless the context requires otherwise, the terms “specification” and 

“purchase description” are used interchangeably throughout the Regulations. 

  (5) “Specification for a Common or General Use Item” means a specification which has been 

developed and approved for repeated use in procurements. 

 B. Issuance of Specifications. 

The purpose of a specification is to serve as a basis for obtaining a supply, service, information 

technology, or construction item adequate and suitable for the District‟s needs in a cost effective manner, 

taking into account, to the extent practicable, the cost of ownership and operation as well as initial 

acquisition costs. It is the policy of the District that specifications permit maximum practicable 

competition consistent with this purpose. Specification shall be drafted with the objective of clearly 

describing the District‟s requirements. All specifications shall be written in a non restrictive manner as to 

describe the requirements to be met. 

 C. Use of Functional or Performance Descriptions. 

  (1) Specifications shall, to the extent practicable, emphasize functional or performance criteria while 

limiting design or other detailed physical descriptions to those necessary to meet the needs of the District.  

To facilitate the use of such criteria, using agencies shall endeavor to include as a part of their purchase 

requisitions the principal functional or performance needs to be met. It is recognized, however, that the 

preference for use of functional or performance specifications is primarily applicable to the procurement 

of supplies, services, and information technology. Such preference is often not practicable in construction, 

apart from the procurement of supply type items for a construction project. 

  (2) Brand Name or Equal Specifications. 

   (a) Brand name or equal specifications shall include a description of the particular design, 

functional, or performance characteristics which are required. 

   (b) Where a brand name or equal specification is used in a solicitation, the solicitation shall 

contain explanatory language that the use of a brand name is for the purpose of describing the standard of 

quality, performance, and characteristics desired and is not intended to limit or restrict competition. 

 D. Preference for Commercially Available Products. 

It is the general policy of this District to procure standard commercial products whenever practicable.  In 

developing specifications, accepted commercial standards shall be used and unique requirements shall be 

avoided, to the extent practicable. 

 

2141. Commercial Products. 

 

 A. Definitions. 

  (1) Commercial product has the meaning stated in Section 1410 and does not include printing or 

insurance. 

  (2) Commercially available off-the-shelf product (“COTS”) has the meaning stated in Section 1410 

and does not include printing or insurance. 

 B. General. 

The District shall conduct market research to determine whether commercial products or COTS are 

available that could meet the District‟s requirements, and should endeavor to acquire commercial 

products or COTS when they are available to meet District needs (see Regulation 2140D (Preference for 

commercially available products)). 

 C. Price reasonableness. 
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  (1) An advantage of COTS is that a competitive market, evidenced by substantial commercial sales, 

helps to determine price reasonableness. Substantial sales of a COTS product may establish catalog prices 

(see Section 1410) and market prices. Market prices are current prices that are established in the usual and 

ordinary course of trade between buyers and sellers (see Regulation 2120A(3)). A characteristic of both 

catalog prices and market prices is that they can be substantiated from sources independent of the 

offeror—for example, through market research. 

  (2) “Items customarily sold in bulk” means products that are loaded and carried in bulk without mark 

or count. COTS does not include bulk materials, like fuel and grain, because the prices for those items 

fluctuate, making it difficult or impossible to rely on short-term pricing to establish price reasonableness 

for purchase contracts that may be for a longer term. 

 D. Purchase description or specification. 

The District‟s purchase description must contain sufficient detail for potential offerors of commercial 

products or COTS to know which products may be suitable. Generally, a District‟s specification for 

COTS should describe the type of product to be acquired and explain how the District intends to use the 

product in terms of function to be performed, performance requirement or physical characteristics. 

Describing the District‟s needs in these terms allows offerors to propose products that will best meet the 

District‟s needs. 

 E. Simplified purchasing procedures for COTS. 

  (1) Section 1550(2)(b) authorizes the use of simplified procedures for the acquisition of supplies and 

information resources in amounts up to $100,000, if the responsible procurement officer reasonably 

expects, based on the nature of the supplies or information resources sought, and on market research, that 

offers will include only COTS. The purpose of these simplified procedures is to vest procurement officers 

with additional procedural discretion and flexibility, so that COTS acquisitions in this dollar range may 

be solicited, offered, evaluated, and awarded in a simplified manner that maximizes efficiency and 

economy and minimizes burden and administrative costs for both the District and industry (see 

Regulation 2100). 

  (2) The procurement officer should be aware of customary commercial terms and conditions when 

pricing COTS. COTS prices are affected by factors that include, but are not limited to, speed of delivery, 

length and extent of warranty, limitations of seller‟s liability, quantities ordered, length of the 

performance period, and specific performance requirements. The procurement officer should review the 

District‟s standard contract terms and conditions, along with commercial terms appropriate for the 

acquisition of the particular item. The procurement officer should consider avoiding terms inconsistent 

with commercial practice, unless those terms are required by law (see Regulation 2143) or are essential to 

the District‟s requirements.  

  (3) Section 2040 provides that COTS purchases made using any of the simplified procedures of 

Section 1550 are exempt from a number of statutory provisions that vendors have complained are overly 

burdensome. The procurement officer should consider Section 2040 and Regulation 2143 when preparing 

the solicitation or written request for quotes. 

  (4) Regulation 2120B(3) prohibits requiring cost or pricing data when acquiring a commercial 

product, including COTS, unless the purchase or modification exceeds the thresholds established in that 

section and the procurement officer determines in writing that no other basis exists to establish price 

reasonableness. 

 

2143. Contract clauses and administration. 

 

 A. Contracts formed pursuant to the District‟s code are deemed to incorporate all applicable provisions 

thereof and the ensuing regulations. 

 B. Prohibited Terms. Unless otherwise specifically provided by or authorized by law, if a contract 

contains any of the following terms, the term shall be void, and the contract is otherwise enforceable as if 

it did not contain such term or condition: 
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  (1) Terms (a) subjecting the District to the jurisdiction of the courts of other states; or (b) requiring 

the District to bring or defend a legal claim in a venue outside this State. (Sections 2050 and 4230) 

  (2) Terms limiting the time in which the District may bring a legal claim under the contract to a 

period shorter than that provided in South Carolina law. (Sections 4230(2) and 15-3-140) 

  (3) Terms imposing a payment obligation, including a rate of interest for late payments, inconsistent 

with the terms of Section 45. 

  (4) Terms that require the District to defend, indemnify, or hold harmless another person. (Section 

2050) 

  (5) Terms requiring that the contract be governed or interpreted by other than South Carolina law. 

(Section 2050) 

 C. A material change is a change order or contract modification that is beyond the general scope of the 

original contract, such that the subject of the modification should be competitively procured absent a valid 

sole-source justification. Material changes are inconsistent with the underlying purposes and policies of 

this code.  

  

2145. Construction, Architect Engineer, Construction Management, and Land Surveying Services.  

 

 A. Definitions 

  (1) Designer, as used in these regulations, means a person who has been awarded, through the 

qualifications-based process set forth in Section 3220, a contract with the District for the design of any 

infrastructure facility using the design-bid-build project delivery method defined in Section 2910(6). 

  (2) Builder, as used in these regulations, means a person who has been awarded, through competitive 

sealed bidding, a separate contract with the District to construct (alter, repair, improve, or demolish) any 

infrastructure facility using the design-bid-build project delivery method defined in Section 2910(6).  

  (3) Design-Builder, as used in these regulations, means a person who has been awarded a contract 

with the District for the design and construction of any infrastructure facility using the design-build 

project delivery method defined in Section 2910(7). 

  (4) DBO Producer, as used in these regulations, means a person who has been awarded a contract 

with the District for the design, construction, operation, and maintenance of any infrastructure facility 

using the design-build-operate-maintain project delivery method defined in Section 2910(9). 

  (5) DBFO Producer, as used in these regulations, means a person who has been awarded a contract 

with the District for the design, construction, finance, operation, and maintenance of any infrastructure 

facility using the design-build-finance-operate-maintain project delivery method defined in Section 

2910(8). 

  (6) Guaranteed Maximum Price (GMP) means a price for all costs for the construction and 

completion of the project, or designated portion thereof, including all construction management services 

and all mobilization, general conditions, profit and overhead costs of any nature, and where the total 

contract amount, including the contractor‟s fee and general conditions, will not exceed a guaranteed 

maximum amount. 

  (7) Independent Peer Reviewer means a person who has been awarded a contract with the District for 

an independent, contemporaneous, peer review of the design services provided to the District by a DBO 

or DBFO Producer.  In the event the District does not elect to contract with the Independent Peer 

Reviewer proposed by the successful DBO or DBFO Producer, the Independent Peer Reviewer shall be 

selected as provided in Section 2910(11). 

  (8) Operator, as used in these regulations, means a person who has been awarded, through 

competitive sealed bidding, a separate contract with the District for the routine operation, routine repair, 

and routine maintenance (Operation and Maintenance) of any infrastructure facility, as defined in Section 

2910(13).  

 B. Choice of Project Delivery Method. 

  (1) This Subsection contains provisions applicable to the selection of the appropriate project delivery 

method for constructing infrastructure facilities, that is, the method of configuring and administering 
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construction projects which is most advantageous to the District and will result in the most timely, 

economical, and otherwise successful completion of the infrastructure facility. The District shall have 

sufficient flexibility in formulating the project delivery approach on a particular project to fulfill the 

District‟s needs. Before choosing the project delivery method, a careful assessment must be made of 

requirements the project must satisfy and those other characteristics that would be in the best interest of 

the District.  

  (2) Selecting An Appropriate Project Delivery Method. 

In selecting an appropriate project delivery method for each of the District‟s Infrastructure Facilities , the 

District should consider the results achieved on similar projects in the past and the methods used. 

Consideration should be given to all authorized project delivery methods, the comparative advantages and 

disadvantages of each, and how these methods may be appropriately configured and applied to fulfill 

District requirements.  Additional factors to consider include:  

   (a) the extent to which the District‟s design requirements for the Infrastructure Facility are known, 

stable, and established in writing;  

   (b) the extent to which qualified and experienced District personnel are available to the District to 

provide the decision-making and administrative services required by the project delivery method selected; 

   (c) the extent to which decision-making and administrative services may be appropriately assigned 

to designers, builders, construction-managers at-risk, design-builders, DBO producers, DBFO producers, 

peer reviewers, or operators, as appropriate to the project delivery method; 

   (d) the extent to which outside consultants, including construction manager agent, may be able to 

assist the District with decision-making and administrative contributions required by the project delivery 

method; 

   (e) the District‟s projected cash flow for the Infrastructure Facility to be acquired (both sources 

and uses of the funds necessary to support design, construction, operations, maintenance, repairs, and 

demolition over the facility life cycle); 

   (f) the type of infrastructure facility or service to be acquired - for example, public buildings, 

schools, water distribution, wastewater collection, highway, bridge, or specialty structure, together with 

possible sources of funding for the infrastructure facility - for example, state or federal grants, federal 

loans, local tax appropriations, special purpose bonds, general obligation bonds, user fees, or tolls;  

   (g) the required delivery date of the infrastructure facility to be constructed; 

   (h) the location of the infrastructure facility to be constructed; 

   (i) the size, scope, complexity, and technological difficulty of the infrastructure facility to be 

constructed; 

   (j) the District‟s current and projected sources and uses of public funds that are currently generally 

available (and will be available in the future) to support operation, maintenance, repair, rehabilitation, 

replacement, and demolition of existing and planned infrastructure facilities; 

 (3) Except for guaranteed energy, water, or wastewater savings contracts (Section 48-52-670), 

design-bid-build (acquired using competitive sealed bidding) is hereby designated as an appropriate 

project delivery method for any infrastructure facility and may be used by any District without further 

project specific justification.  

 (4) District Determination.  

The Superintendent shall make a written determination.  The determination shall describe the project 

delivery method (Section 3005), source selection method (Section 3015 and 1510), any additional 

procurement procedures (3023 and 3024(2)(c)), and types of performance security (Sections 3030 and 

3037) selected and set forth the facts and considerations leading to those selections. This determination 

shall demonstrate either reliance on paragraph (3) above, or that the considerations identified in 

paragraphs (1) and (2) above, as well as the requirements and financing of the project, were all considered 

in making the selection. Any determination to use a project delivery method other than design-bid-build 

must explain why the use of design-bid-build is not practical or advantageous to the District.  Any 

determination to use any of the additional procedures allowed by Section 3024(2)(c) must explain why 

the use of such procedures are in the best interests of the District.  Any request to use the prequalification 
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process in a design-bid-build procurement must be in writing and must set forth facts sufficient to support 

a finding that pre-qualification is appropriate and that the construction involved is unique in nature, over 

ten million dollars in value, or involves special circumstances. 

 C. Bonds and Security. 

  (1) Bid Security. Bid Security required by Section 3030 shall be a certified cashier‟s check or a bond, 

in a form to be specified in the District's internal procurement procedures (Section 540), provided by a 

surety company licensed in South Carolina with an “A” minimum rating of performance as stated in the 

most current publication of “Best Key Rating Guide, Property Liability”, which company shows a 

financial strength rating of at least five (5) times that portion of the contract price that does not include 

operations, maintenance, and finance.  In the case of a construction contract under $100,000, the District 

may, upon written justification, allow the use of a “B+” rated bond when bid security is required.  Each 

bond shall be accompanied by a “Power of Attorney” authorizing the attorney in fact to bind the surety. 

  (2) Contract Performance and Payment Bonds. Unless waived pursuant to Section 3030(2)(iii), the 

contractor shall provide a certified cashier‟s check in the full amount of the Performance and Payment 

Bonds or may provide, and pay for the cost of, Performance and Payment Bonds in a form to be specified 

in the District's internal procurement procedures (Section 540).  Each bond shall be issued by a Surety 

Company licensed in South Carolina with an “A” minimum rating of performance as stated in the most 

current publication of “Best Key Rating Guide, Property Liability”, which company shows a financial 

strength rating of at least five (5) times that portion of the contract price that does not include operations, 

maintenance, and finance.  Where the District requires a payment bond for construction of $50,000 or 

less, the bond must be issued by a surety meeting the requirements of Section 29-6-270. Each bond shall 

be accompanied by a “Power of Attorney” authorizing the attorney in fact to bind the surety. 

 D. Architect Engineer, Construction Management and Land Surveying Services Procurement. 

  (1) The Advertisement of Project Description 

The provisions of Regulation 2040 shall apply to implement the requirements of Section 3220(2), 

Advertisement of Project Description. 

 E. Contract Forms.  

  (1) Pursuant to Section 2010(2), the following contract forms shall be used as applicable, as amended 

by the District and as provided in the District's internal procurement procedures (Section 540).  Subject to 

the foregoing: 

   (a) If the District conducts a competitive sealed bid to acquire construction independent of 

architect-engineer or construction management services, the District may use a document in the form of 

AIA Document A701. 

   (b) If the District acquires architect-engineer services independent of construction, the District 

may use a document in the form of AIA Document B151. 

   (c) If the District acquires construction independent of architect-engineer or construction 

management services, the District may use documents in the form of AIA Document A101 and A201.  

Other contract forms may be used as are approved by the chief business official.  

   (d) If the District acquires architect-engineer services, construction management services, and 

construction on the same project, each under separate contract, the District may use documents in the 

form of AIA Documents Al0l/CMa, A201/CMa, B141/CMa, and B801/CMa.  This paragraph does not 

apply if the District acquires both construction and construction management services from the same 

business under the same contract.  

  (2) The District may supplement the contract forms identified in paragraph (1).  

  (3) Paragraph (1) does not apply to a contract entered into pursuant to Sections 11-35-1530, 

11-35-1550, 11-35-3230, or 11-35-3310.  

  (4) For any contract forms specified herein, the District's internal procurement procedures (Section 

540) may specify the appropriate edition or, if applicable, replacement form.  

  (5) For any contract forms not specified herein or otherwise required by law, the District's internal 

procurement procedures (Section 540) may, without limitation, require the use of any appropriate contract 

document, standard industry contract form, standard state amendments to such documents or forms, or 
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publish state specific contract forms.  Absent contrary instructions, the District may use a contract written 

for an individual project. 

  (6) Construction under Section 1550 and 1530 may be in a format and description of services 

approved by the chief business official.  

 F. Reserved.  

 G. Prequalifying Construction Bidders.  

The State Engineer‟s Office has developed procedures for a prequalification process and these procedures 

are included in the District's internal procurement procedures (Section 540).  The provisions of 

Regulation 2132 shall apply to implement Section 3023.  

 H. With regard to Section 3310, the District will establish working procedures for indefinite quantity 

contracts for professional services, and shall include them in the District's internal procurement 

procedures (Section 540).  

 I. Construction Procurement-The Invitation for Bids. 

The provisions of Regulation 2040 shall apply to implement the requirements of Section 3020(a), 

Invitation for Bids. The provisions of Regulation 2090(B) shall not apply to implement the requirements 

of code Section 3020. 

 J. Participation in Prior Reports or Studies. 

  (1) Before awarding a contract for a report or study that could subsequently be used in the creation of 

design requirements for an infrastructure facility or service, the procurement officer should address, to the 

extent practical, the contractor‟s ability to compete for follow-on work. 

  (2) Before issuing a request for proposals for an infrastructure facility or service, the procurement 

officer should take reasonable steps to determine if prior participation in a report or study could provide a 

firm with a substantial competitive advantage, and, if so, the procurement officer should take appropriate 

steps to eliminate or mitigate that advantage. 

  (3) In complying with items (1) and (2) above, the procurement officer shall consider the 

requirements of Section 3245.  

 K. Additional Procedures for Design-Build; Design-Build-Operate-Maintain; and 

Design-Build-Finance 

-Operate-Maintain. 

  (1) Content of Request for Proposals. Each request for proposals (RFP) issued by the District for 

design-build, design-build-operate-maintain, or design-build-finance-operate-maintain services shall 

contain a cover sheet that: (a) confirms that design requirements are included in the RFP, (b) confirms 

that proposal development documents are solicited in each offeror‟s response to the RFP, and (c) states 

the District‟s determination for that procurement (i) whether offerors must have been prequalified through 

a previous request for qualifications; (ii) whether the District will select a short list of responsible offerors 

prior to discussions and evaluations (along with the number of proposals that will be short-listed); and 

(iii) whether the District will pay stipends to unsuccessful offerors (along with the amount of such 

stipends and the terms under which stipends will be paid). 

  (2) Purpose of Design Requirements. The purpose and intent of including design requirements in the 

RFP is to provide prospective and actual offerors a common, and transparent, written description of the 

starting point for the competition and to provide the District with the benefit of having responses from 

competitors that meet the same RFP requirements. In order to be effective, the District must first come to 

understand and then to communicate its basic requirements for the infrastructure facility to those who are 

considering whether they will participate in the procurement competition. 

  (3) Purpose of Requirement for Proposal Development Documents. The purpose and intent of 

including the requirement for submittal of proposal development documents in each RFP for 

design-build, design-build-operate-maintain, or design-build-finance-operate-maintain is to provide actual 

offerors with a common, and transparent, written description of the finish point for the competition. To be 

responsive, each offeror must submit drawings and other design related documents that are sufficient to 

fix and describe the size and character of the infrastructure facility to be acquired, including price (or 
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life-cycle price for design-build-operate-maintain and design-build-finance-operate-maintain 

procurements). 

  (4) Content of Request for Proposals: Evaluation Factors. Each request for proposals for 

design-build, design-build-operate-maintain, or design-build-finance-operate-maintain shall state the 

relative importance of (1) demonstrated compliance with the design requirements, (2) offeror 

qualifications, (3) financial capacity, (4) project schedule, (5) price (or life-cycle price for 

design-build-operate-maintain and design-build-finance-operate-maintain procurements), and (6) other 

factors, if any by listing the required factors in descending order of importance (without numerical 

weighting), or by listing each factor along with a numerical weight to be associated with that factor in the 

District‟s evaluation.  Subfactors, if any, must be stated in the RFP and listed, pursuant to the 

requirements of this Regulation, either in descending order, or with numerical weighting assigned to each 

subfactor.  The purpose and intent of disclosing the relative importance of factors (and subfactors) is to 

provide transparency to prospective and actual competitors from the date the RFP is first published. 

  (5) The District's internal procurement procedures (Section 540) must include guidelines for the 

proper drafting of design requirements, proposal development documents, and requests for proposals. 

 L. Errors and Omissions Insurance. 

  (1) For design services in design-bid-build procurements. A District shall include in the solicitation 

such requirements as the procurement officer deems appropriate for errors and omissions insurance 

(commonly called “professional liability insurance” in trade usage) coverage of architectural and 

engineering services in the solicitation for design services in design-bid-build procurements.  

  (2) For design services to be provided as part of design-build procurements.  A District shall include 

in the solicitation for design-build such requirements as the procurement officer deems appropriate for 

errors and omissions insurance coverage of architectural and engineering services to be provided as part 

of such procurements.  Prior to award, the Superintendent, or his delegee, shall review and approve the 

errors and omissions insurance coverage for all design-build contracts in excess of $25,000,000.  

  (3) For design services to be provided as part of design-build-operate-maintain and 

design-build-finance-operate-maintain procurements.  A District shall include in the solicitation for 

design-build-operate-maintain and design-build-finance-operate-maintain such requirements as the 

procurement officer deems appropriate for errors and omissions insurance coverage of architectural and 

engineering services to be provided as part of such procurements. Prior to award, the Superintendent, or 

his delegee, shall review and approve the errors and omissions insurance coverage for all 

design-build-operate-maintain and design-build-finance-operate-maintain contracts in excess of 

$25,000,000. 

  (4) For Construction Management (Agency) services. A District shall include in the solicitation for 

construction management agency services such requirements as the procurement officer deems 

appropriate for errors and omissions insurance coverage. 

(5) Errors and omissions (or professional liability) insurance coverage for construction management 

services is typically not required when the District is conducting a construction management at-risk 

procurement. 

 M. Other Security; Operations Period Performance Bonds. 

  (1) Purpose. 

To assure the timely, faithful, and uninterrupted provision of operations and maintenance services 

procured separately, or as one element of design-build-operate-maintain or 

design-build-finance-operate-maintain services, the District shall identify, in the solicitation, one or more 

of the other forms of security identified in Section 3037 that shall be furnished to the District by the 

offerors (or bidders) in order to be considered to be responsive. 

  (2) Operations Period Performance Bonds. 

   (a) If required in a solicitation for operation and maintenance, design-build-operate-maintain, or 

design-build-finance-operate-maintain, each offeror shall demonstrate in its offer that it is prepared to 

provide, and upon award of the contract, to maintain in effect an operations period performance bond that 

secures the timely, faithful, and uninterrupted performance of operations and maintenance services 
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required under the contract, in the amount of 100% of that portion of the contract price that includes the 

cost of such operation and maintenance services during the period covered by the bond. In those 

procurements in which the contract period for operation and maintenance is longer than 5 years, the 

procurement officer may accept an operations period performance bond of five years‟ duration, provided 

that such bond is renewable by the contractor every five (5) years during the contract, and provided 

further, that the contractor has made a firm contractual commitment to maintain such bond in full force 

and effect throughout the contract term. 

   (b) The operations period performance bond shall be delivered by the contractor to the District at 

the same time the contract is executed. If a contractor fails to deliver the required bond, the contractor‟s 

bid (or offer) shall be rejected, its bid security shall be enforced, award of the contract shall be made to 

the next ranked bidder (or offeror), or the contractor shall be declared to be in default, as otherwise 

provided by these regulations. 

   (c) Operations period performance bond shall be in a form to be specified in the District's internal 

procurement procedures (Section 540).  Each bond shall be issued by a Surety Company licensed in South 

Carolina with an “A” minimum rating of performance as stated in the most current publication of “Best 

Key Rating Guide, Property Liability”, which company shows a financial strength rating of at least five 

(5) times the bond amount.  

  (3) Letters of Credit to Cover Interruptions in Operation. 

   (a) If required in a solicitation for operation and maintenance, design-build-operate-maintain, or 

design-build-finance-operate-maintain, each offeror shall demonstrate in its offer that it is prepared to 

post, and upon award of the contract shall post, and in each succeeding year adjust and maintain in place, 

an irrevocable letter of credit with a banking institution in this State that secures the timely, faithful, and 

uninterrupted performance of operations and maintenance services required under the contract, in an 

amount established under the contract that is sufficient to cover 100% of the cost of performing such 

operation and maintenance services during the next 12 months. 

   (b) The letter of credit required under this Section shall be posted by the contractor at the same 

time the contract is executed, and thereafter, shall be annually adjusted in amount and maintained by the 

contractor. If an offeror or bidder fails to demonstrate in its offer that it is prepared to post the required 

letter of credit, the bid (or offer) shall be rejected, the bid security shall be enforced, and award of the 

contract shall be made to the next ranked bidder (or offeror), as otherwise provided by these regulations. 

If the contractor fails to place and maintain the required letter of credit, the contractor shall be declared to 

be in default, as otherwise provided by these regulations. 

   (c) If required by the solicitation, letters of credit shall be in a form to be specified in the District's 

internal procurement procedures (Section 540). 

  (4) Guarantees. 

   (a) If required in a solicitation for operation and maintenance, design-build-operate-maintain, or 

design-build-finance-operate-maintain, the contractor and affiliated organizations (including parent 

corporations) shall provide a written guarantee that secures the timely, faithful, and uninterrupted 

performance of operations and maintenance services required under the contract, in an amount established 

under the contract that is sufficient to cover 100% of the cost of performing such operation and 

maintenance services during the contract period. 

   (b) The written guarantee required under this Section shall be submitted by each offeror at the time 

the proposal is submitted. If the contractor fails to submit the required guarantee, the contractor‟s bid (or 

offer) shall be rejected, its bid security shall be enforced, and award of the contract shall be made to the 

next ranked bidder (or offeror) as otherwise provided by these regulations. 

   (c) If required by the solicitation, guarantees shall be in a form to be specified in the District's 

internal procurement procedures (Section 540).  

 N. Construction Management At-Risk. 

  (1) Absent the approval required by Section 2010, a contract with a construction manager at-risk 

may not involve cost reimbursement. 
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  (2) Prior to contracting for a GMP, all construction management services provided by a construction 

manager at-risk must be paid as a fee based on either a fixed rate, fixed amount, or fixed formula. 

  (3) As required by Section 3030(2)(a)(iv), construction may not commence until the bonding 

requirements of Section 3030(2)(a) have been satisfied.  Subject to the foregoing, bonding may be 

provided and construction may commence for a designated portion of the construction. 

  (4) In a construction management at-risk project, construction may not commence for any portion of 

the construction until after the District and the construction manager at risk contract for a fixed price or a 

GMP regarding that portion of the construction. Prior to executing a contract for a fixed price or a GMP, a 

District shall comply with Section 1830 and Regulation 2120, if applicable.  For purposes of Section 

1830(3)(a), adequate price competition exists for all components of the construction work awarded by a 

construction manager at-risk on the basis of competitive bids. 

  (5) When seeking competitive sealed proposals in a construction management at-risk procurement, 

the solicitation shall include a preliminary budget, and if applicable, completed programming and the 

conceptual design. The solicitation shall request information concerning the prospective offeror‟s 

qualifications, experience, and ability to perform the requirements of the contract, including but not 

limited to, experience on projects of similar size and complexity, and history of on-time, on-budget, 

on-schedule construction. The offeror‟s proposed fee may be a factor in determining the award. 

  (6) After all preconstruction services and final construction drawings have been completed, or prior 

thereto upon written determination by the procurement officer, a District must negotiate with and contract 

for a GMP with a construction manager at-risk. If negotiations are unsuccessful, the District may issue an 

invitation for bids, as allowed by this code, for the remaining construction. 

  (7) A District shall have the right at any time, and for three years following final payment, to audit 

the construction manager at-risk to disallow and to recover costs not properly charged to the project. Any 

costs incurred above the GMP shall be paid for by the construction manager at-risk. 

  (8) A construction manager at-risk may not self-perform any construction work for which 

subcontractor bids are invited, unless no acceptable bids are received or a subcontractor fails to perform. 

Ordinarily, the contract with a construction manager at-risk should require the construction manager 

at-risk to invite bids for all major components of the construction work. Section 4210 does not apply to 

any subcontractor bid process conducted by a construction manager at-risk. 

 

2150. Surplus Property Management. 

 

 A. Definition, Authority and Mission. 

  (1) Definition. 

Surplus property is all District-owned supplies and equipment, not in actual public use, with remaining 

useful life and available for disposal. This definition and the regulations exclude the disposal of solid and 

hazardous wastes as defined by any federal, state or local statutes and regulations.  

 B. [Reserved] 

 C. Transfer of Surplus Property to Governmental Bodies, Political Subdivisions, and Eligible Nonprofit 

Health or Education Institutions. 

  (1) Eligibility. 

The District may relocate surplus property to eligible Donees which includes governmental bodies, 

political subdivisions and nonprofit health and educational institutions. 

The term governmental bodies means any State government department, commission, council, board, 

bureau, committee, institution, college, university, technical school, legislative body, agency government 

corporation, or other establishment or official of the executive, judicial, or legislative branches of the 

State. The term political subdivisions includes counties, municipalities, school districts or public service 

or special purpose districts. The term eligible nonprofit health or educational institutions means tax-

exempt entities, duly incorporated as such by the State.  The chief procurement officer shall be 

responsible for determining an applicant‟s eligibility prior to any transfer of property. 
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The chief procurement officer will maintain sufficient records to support the eligibility status of these 

entities. 

  (2) Determination of Sale Price. 

The sale price for all items will be established by the chief procurement officer or the chief procurement 

officer‟s designee. The chief procurement officer or the chief procurement officer‟s designee shall have 

the final authority to accept or reject bids received via public sale. The following categories and methods 

will be used: 

   (a) Vehicles: NADA loan value shall be used for the sale price. In certain instances, the most 

recent public sale figures shall be the basis for a sale price. 

   (b) Boats, motors, heavy equipment, farm equipment, airplanes and other items with an acquisition 

cost in excess of $5,000: The sale price shall be set from the most recent public sale figures and/or any 

other method necessary to establish a reasonable value.  

   (c) Miscellaneous items with an acquisition cost of $5,000 or less such as office furniture and 

machines, shop equipment, cafeteria equipment, etc.: A sale price will be assessed based on current 

market conditions. 

  (3) Terms and Conditions on Property Transferred from Warehouse. 

For any purchases made under this subsection, the purchasing entity will certify that all items acquired 

will be for the sole benefit of the buying institution and that no personal use will be involved. This 

certification will be formalized by the agreement signed at the time eligibility is established. The 

following terms and conditions will be set forth therein: 

   (1) Property must be placed into public use within one (1) year of acquisition and remain in use 

one (1) year from the date placed into actual use. 

   (2) Property which becomes unusable may be disposed of prior to the one-year limitation with the 

approval of the chief procurement officer.  

A utilization visit may be made by authorized personnel of the chief procurement officer.  All vehicles 

and property with an acquisition cost in excess of $5,000 require a utilization review during the twelve-

month period from date of transfer to ensure the property is in public use. 

  (A) Any misuse of property will be reported in writing to the chief procurement officer by the 

utilization staff of the chief procurement officer.  The chief procurement officer shall have the authority to 

suspend all further purchases until a determination can be made under Subsection B. If warranted, the 

matter shall be referred to the proper law enforcement authority for full investigation. 

  (B) Upon determination that misuse of property has occurred, purchasing privileges will be 

terminated and not restored until the buying governmental body, political subdivision, or nonprofit health 

or educational institution pays to the District the fair market value of the item(s) misused or returns the 

misused property to the District.  

  (4) Disposition Cycles for Surplus Property. 

An appropriate cycle methodology as determined in the chief procurement officer‟s sole discretion shall 

be used for the disposal process of surplus property. Governmental bodies, political subdivisions and 

nonprofit health and educational institutions, and any other qualifying donees will be given priority over 

the general public to acquire the property. 

Special items and heavy equipment, will generally follow the same disposal procedures as other property.   

 D. Public Sale of Surplus Property. 

  (1) Public Sale Cycle. 

Upon completion of the Donee sales cycle, the remaining items shall be made available to the public. 

Donees and the general public may purchase in this period, but without priority. This period has no 

minimum or maximum length and is determined by warehouse space and scheduled incoming property. 

There will also be times when property will not be made available for a Public Cycle Sale. 

  (2) Final Disposition by Competitive Public Sale. 

When surplus property is sold via the competitive sealed bid process, notification of such sale shall be 

given through a Notice of Sale to be posted at the District office at least fifteen (15) days prior to the bid 

opening date. The sale shall also be announced through advertisement in newspapers of general 
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circulation, the South Carolina Business Opportunities publication and such electronic or other media as 

deemed appropriate by the chief procurement officer.  The Notice of Sale shall list the supplies or 

property offered for sale; designate the location and how property may be inspected; and state the terms 

and conditions of sale and instructions to bidders including the place, date, and time set for bid opening. 

Bids shall be opened publicly. 

Award shall be made in accordance with the provisions set forth in the Notice of Sale and to the highest 

responsive and responsible bidder provided that the price offered by such bidder is deemed reasonable by 

the chief procurement officer or his designee. Where such price is not deemed reasonable, the bids may 

be rejected in whole, or in part, and the sale negotiated beginning with the highest bidder provided the 

negotiated sale price is higher than the highest responsive and responsible bid. In the event of a tie bid the 

award will be made in accordance with the tie bid procedure set forth in Section 1520(9).  

Property may also be sold at a public auction by an experienced auctioneer. The Notice of Sale shall 

include, at a minimum, all terms and conditions of the sale and a statement clarifying the authority of the 

chief procurement officer, or his designee, to reject any and all bids. These auctions will be advertised in 

a newspaper of general circulation or on the radio, or both. 

  (3) Other Means of Disposal. 

Some types and classes of items can be sold or disposed of more economically by some other means of 

disposal including barter, appraisal, electric commerce and web based sales.  In such cases, and also 

where the nature of the supply or unusual circumstances necessitate its sale to be restricted or controlled, 

the Superintendent may employ such other means provided the Superintendent makes a written 

determination that such procedure is advantageous to the District.  

  (4) Designation of Surplus Property.  

Upon written determination by the Superintendent that surplus property items are needed to comply with 

programs authorized by the legislature or by executive order of the governor exercising his statutory 

authority, the Superintendent may designate surplus property items for disposal in order to comply with 

the program requirements.  The Superintendent will develop and implement internal guidelines and 

procedures for the disposal of surplus property items designated as necessary to comply with the program 

requirements established by the legislature or the governor. 

All items sold by the District to governmental bodies, political subdivisions and nonprofit health or 

educational institutions shall be recorded on a Bill of Sale and all required information shall be listed on 

the document.  The Bill of Sale must be signed by the signatory authority of the governmental body, 

political subdivision or nonprofit health or educational institution as defined in Subsection C, Item 1 of 

these regulations.  At the time of sale, the eligible entity shall receive a copy of the Bill of Sale.  

  (5) Invoicing. 

Invoices shall be generated and mailed to the acquiring agency.  All cash and accounts receivable 

transaction records shall be properly maintained.  All transfers of funds to various accounts will be 

performed in accordance with these regulations.  

  (6) Property sold to the public shall be paid for in full at the time of purchase.  

Transactions shall be documented by a Bill of Sale enumerating all conditions of the sale i.e., “as is, 

where is,” etc. and must be signed by the purchaser. Personal checks with proper identification, certified 

checks, or money orders made payable to the State of South Carolina or cash or credit cards shall be 

accepted as a form of payment. A copy of the Bill of Sale shall be presented to the purchaser as a receipt. 

 G. Trade In Sales.  

The District may trade in personal property, whose original unit purchase price did not exceed $5,000, the 

trade in value of which must be applied to the purchase of new items.  When the original unit purchase 

price exceeds $5,000, the governmental body shall refer the matter to the chief business official, or his 

designee, for disposition.  

The chief business official, or his designee, shall have the authority to determine whether the property 

shall be traded in and the value applied to the purchase of new like items or classified as surplus and sold 

in accordance with the provisions of Section 3820.  When the original purchase price exceeds $100,000, 
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the chief business official shall make a written determination as to its reasonableness and document such 

trade-in transaction.  

 H. Definition of Junk.  

Junk is District-owned supplies and equipment having no remaining useful life in public service and the 

cost to repair or to refurbish the property exceeds the value of like used equipment, or the cost of 

transporting the property for sale exceeds the likely recovery from a sale.  Property that may be recycled 

is not considered junk.  The classification of property as junk is at the sole discretion of the chief business 

official.  

 I. Unauthorized Disposal.  

  (1) The ratification of an act of unauthorized and/or improper disposal of District property by any 

persons without the requisite authority to do so by an appointment or delegation under this code rests with 

the Superintendent.  

  (2) Corrective Action and Liability.  

In all cases, the Superintendent shall prepare a written determination describing the facts and 

circumstances surrounding the act, corrective action being taken to prevent recurrence, and action taken 

against the individual committing the act and shall report the matter in writing to the Board within ten 

(10) days after the determination.  

 J. Authority to Debar or Suspend.  

The procedures and policies set forth in Section 4220 of this code shall apply to the disposal of District 

property.  The authority to debar a person from participation in the public sales of District-owned 

property shall rest with the chief business official.  

 

2152.  Leases, Lease/Payment, Installment Purchase, and Rental of Personal Property. 

 

 A. Justification. A District proposing to enter into an agreement other than an outright purchase is 

responsible for the justification of such action.  Lease, lease/purchase, installment purchase, or rental 

agreements are subject to the procedures of this code and regulations.  

 B. Procedures.  Upon written justification by the procurement officer of the District of such alternate 

method, the following procedures will be followed:  

  (1) A Standard Equipment Agreement will be used in all cases unless modifications are approved by 

the chief business official.  A District may enter into an agreement for the rental of equipment without 

using the Standard Equipment Agreement when the agreement has a total potential value of fifteen 

thousand dollars or less or the agreement does not exceed ninety days in duration.  

  (2) Installment purchases will require a written determination of appropriateness.  

  (3) All lease/purchase and installment sales contracts must contain an explicitly stated rate of interest 

to be incurred by the District under the contract.  

 

2160. Assistance to Minority Businesses. 

 

Regulation 19-445.2160 of the South Carolina Code of Laws, as amended, shall apply to Article 21 of 

this Code. On the date of this code's adoption, Regulation 19-445.2160 provided as follows: 

 A. Definitions 

  (1) “Minority Person” means a United States citizen who is economically and socially 

disadvantaged. 

  (2) “Socially disadvantaged individuals” means those individuals who have been subject to racial or 

ethnic prejudice or cultural bias because of their identification as members of a certain group without 

regard to their individual qualities. Such groups include, but are not limited to, Black Americans, 

Hispanic Americans, Native Americans (including American Indians, Eskimos, Aleuts and Native 

Hawaiians), Asian Pacific Americans, Women and other minorities to be designated by the South 

Carolina Budget and Control Board or designated agency. 



 

 91 

  (3) “Economically disadvantaged individuals” means those socially disadvantaged individuals whose 

ability to compete in the free enterprise system has been impaired due to diminished capital and credit 

opportunities as compared to others in the same business area who are not socially disadvantaged. 

  (4) “A socially and economically, disadvantaged small business” means any small independent 

business concern which: 

   (a) At a minimum is fifty one (51) percent owned by one or more citizens of the United States who 

are determined to be socially and economically disadvantaged and who also exercise control over the 

business per 49 CFR Part 26, Subpart D (2006), as amended. 

   (b) In the case of a corporation, at a minimum, fifty-one (51) percent of all classes of voting stock 

of such corporation must be owned by an individual or individuals determined to be socially and 

economically disadvantaged who also exercise control over the business. 

   (c) In the case of a partnership, at a minimum, fifty-one (51) percent of the partnership interest 

must be owned by an individual or individuals determined to be socially and economically disadvantaged 

who also exercise control over the business. 

  (5) “Small Business” means a for-profit concern, including its affiliates, that is independently owned 

and operated, not dominant in the field of operation in which it is bidding on government contracts, and 

qualified as a small business under the criteria and size standards in 13 C.F.R. Section 121 (1996), as 

amended. Such a concern is “not dominant in its field of operation” when it does not exercise a 

controlling or major influence on a national basis in a kind of business activity in which a number of 

business concerns are primarily engaged. In determining whether dominance exists, consideration shall be 

given to all appropriate factors, including volume of business, number of employees, financial resources, 

competitive status or position, ownership or control of materials, processes, patents, license agreements, 

facilities, sales territory, and nature of business activity. 

  (6) “Minority Business Enterprise” is a business which has been certified as a socially and 

economically disadvantaged small business. 

  (7) “OSMBA” means the Office of Small and Minority Business Assistance. 

 B. Certification as a Minority Business Enterprise (MBE) 

  (1) A South Carolina business seeking certification as a Minority Business Enterprise must submit to 

OSMBA an application and any supporting documentation as may be required. 

  (2) Certification Process. The Certification Board within OSMBA will determine if the business is 

controlled and operated by socially and economically disadvantaged individuals. Upon recommendation 

of the Certification Board, OSMBA will certify the business as a socially and economically 

disadvantaged small business and issue a Certification as authorized by Section 11-35-5270 of the 

Procurement Code. Firms may re-apply to OSMBA one year after denied certification. Certifications are 

valid for five years. Firms may apply for re-certification by submitting an application and required 

supporting documents of eligibility. 

 C. Certification Board/Procedures 

  (1) The certification board, as defined below, is responsible for reviewing files and applications in 

order to determine whether a business should be recommended for approval or disapproval by the 

Director of the OSMBA (hereinafter referred to as the Director) as a certified business in compliance with 

Article 21. 

  (2) The certification board shall include three (3) members of the Office in which the OSMBA is 

located and is chaired by a member selected by the Director. The board will meet at the request of the 

Director. 

  (3) Applications for certification must be addressed to the Director. Upon receipt, OSMBA shall 

conduct an investigation of the applicant and provide the results to the Certification Board. Failure to 

furnish requested information will be grounds for denial or revocation of certification. 

 D. Eligibility 

In order for a firm to be certified, the business must have an office in South Carolina, duly registered and 

licensed as a South Carolina business, it must be found to be a small independent business owned and 
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controlled by a person or persons who are socially and economically disadvantaged. The following 

factors will be considered in determining whether the applicant is eligible for certification: 

  (1) Small Business 

The business must meet the definition of small business contained in Subsection A hereof. 

  (2) Independent Business 

a. Recognition of the business as a separate entity for tax or corporate purposes is not necessarily 

sufficient for certification under Article 21. In determining whether an applicant for certification is an 

independent business, OSMBA shall consider all relevant factors, including the date the business was 

established, the adequacy of its resources, and relationships with other businesses. 

b. A joint venture is eligible if one of the certified business partners of the joint venture meets the 

standards of a socially and economically disadvantaged small business and this partner‟s share in the 

ownership, control and management responsibilities, risks and profits of the joint venture is at least 51 

percent, and this partner is also responsible for a clearly defined portion of the work to be performed. 

  (3) Ownership and Control 

   a. The business must be 51 percent owned by socially and economically disadvantaged persons. 

The OSMBA will examine closely any recent transfers of ownership interests to insure that such transfers 

are not to be made for the sole purpose of obtaining certification. 

   b. Ownership shall be real, substantial and continuing and shall go beyond the pro forma structure 

of the firm as reflected in its ownership documents. The minority owners shall enjoy the customary 

incidents of ownership and shall share in the risks and profits commensurate with their ownership 

interests, as demonstrated by an examination of the substance rather than form of ownership 

arrangements. 

   c. The contribution of capital or expertise by the minority or women owners to acquire their 

interest in the business shall be real and substantial. Examples of insufficient contributions include gifts, 

inheritance, a promise to contribute capital, a note payable to the business or its owners who are not 

socially disadvantaged and economically disadvantaged, or the participation as an employee, rather than 

as a manager. 

   d. The minority owners must have management responsibilities and capabilities including the 

ability to hire and fire personnel at the highest level and to exercise financial control. A previous and/or 

continuing employer-employee relationship between or among present owners is carefully reviewed. 

   e. Where the actual management of the firm is contracted out to individuals other than the owner, 

those persons who have the ultimate power to hire and fire the managers can, for the purpose of this part, 

be considered as controlling the business. 

   f. Any relationship between a business that is applying for certification under Article 21 and a 

business which is not certified will be carefully reviewed to determine if there are conflicts with the 

ownership and control requirement of this section. 

   g. All securities which constitute ownership and/or control of a business for purposes of 

establishing it as a Minority shall be held directly by minorities. No securities held in trust, or by any 

guardian for a minor, shall be considered in determining ownership or control. 

  (4) Socially Disadvantaged 

The only factor to be considered in determining whether a firm is socially disadvantaged is membership 

in a minority group which is listed in Subsection A hereof. Membership shall be established on the basis 

of the individual‟s claim that he or she is a member of one of the minority groups included in the 

definition of socially disadvantaged in Subsection A above and is so regarded by that particular group. 

  (5) Economically Disadvantaged 

   a. OSMBA will make a determination of whether a firm is socially disadvantaged before 

proceeding to make a determination of economic disadvantage. If OSMBA determines that the business 

owner is not socially disadvantaged, it is not necessary to make the economically disadvantaged 

determination. 

   b. OSMBA may consider as evidence of the business owner‟s economic disadvantage the 

following: unequal access to credit or capital; acquisition of credit under unfavorable circumstances; 
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difficulty in meeting requirements to receive government contracts; discrimination by potential clients; 

exclusion from business or professional organizations; and other similar factors which have restricted the 

owner‟s business development. 

   c. In determining the degree of diminished credit and capital opportunities of a socially 

disadvantaged individual, consideration will be given to both the disadvantaged individual and the 

business with which he or she is affiliated. 

   d. In considering the economic disadvantages of businesses and owners, OSMBA will make a 

comparative judgement about relative disadvantage. The test is not absolute deprivation, but rather 

whether the individuals and businesses owned by such individuals are disadvantaged in this respect. 

   e. It is the responsibility of an applicant business and its owner(s) to provide information to 

OSMBA about its economic situation when it seeks certification. OSMBA will be making a judgement 

about whether the applicant business and its socially disadvantaged owner(s) are in a more difficult 

economic situation than most businesses (including established businesses) and owners who are not 

socially disadvantaged. OSMBA is not required to make a detailed, point-to-point, accountant like 

comparison of the businesses involved. 

 E. Decertification 

OSMBA reserves the right to cancel a certification at any time if a business becomes ineligible after 

certification. OSMBA will take action to ensure that only firms meeting the eligibility requirements stated 

herein qualify for certification. OSMBA will also review the eligibility of businesses with existing 

certifications to ensure that they remain eligible. A business organization‟s, ownership or control can 

change over time resulting in a once eligible business becoming ineligible. Certified businesses must 

notify OSMBA, in writing within 30 days, of changes in organization, ownership or control. When 

OSMBA determines that an existing business may no longer be eligible, it will file a Complaint with the 

Certification Board, and send a copy of the Complaint by certified mail to the business. Upon receipt of 

such a complaint, the Certification Board shall conduct a hearing in accordance with the procedures set 

forth in the Administrative Procedures Act (Section 1-23-310, et seq., Code of Laws of South Carolina, 

1976, as amended). 

 

2165.  Gifts  

 

 A. Policy  

It is the policy of the District that a District should not accept or solicit a gift, directly or indirectly, from a 

donor if the District has reason to believe the donor has or is seeking to obtain contractual or other 

business or financial relationships with the District.  

 B. Future Contracts with Donors  

Prior to accepting a gift, care should be taken to determine whether acceptance of the gift will provide the 

donor, directly or indirectly, an undue competitive advantage in subsequent procurements.  

 C. Definition  

For purposes of this Regulation 2165, the term “donor” means the business donating the gift and all 

divisions or other organizational elements of the business and any principals and affiliates of the business.  

For purposes of this Regulation, business concerns, organizations, or individuals are affiliates of each 

other if, directly or indirectly, either one controls or has the power to control the other, or a third party 

controls or has the power to control both.  Indications of control include, but are not limited to, 

interlocking management or ownership, identity of interests among family members, shared facilities and 

equipment, common use of employees, or a business entity organized subsequent to the gift which has the 

same or similar management, ownership, or principal employees as the business that made the gift.  For 

purposes of this section, the term „principals‟ means officers, directors, owners, partners, and persons 

having primary management or supervisory responsibilities within a business entity including, but not 

limited to, a general manager, plant manager, head of a subsidiary, division, or business segment, and 

similar positions.  
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2180. Assignment, Novation, and Change of Name. 

 

 A. “Novation agreement” is a contractual amendment by which the District recognizes a successor in 

interest to a District contract as provided in this regulation. The successor in interest assumes all the 

obligations under the contract and the transferor, when still in existence, typically guarantees the 

performance of the contract by the transferee. 

 B. No Assignment. 

No District contract is transferable, or otherwise assignable, without the written consent of the chief 

business official; provided, however, that a contractor may assign monies receivable under a contract after 

due notice from the contractor to the District.  

 C. Recognition of a Successor in Interest; Novation. 

When in the best interest of the District, a successor in interest may be recognized in a novation 

agreement in which the transferor and the transferee shall agree that: 

  (1) the transferee assumes all of the transferor‟s obligations; 

  (2) the transferor waives all rights under the contract as against the District; and 

  (3) unless the transferor guarantees performance of the contract by the transferee, the transferee 

shall, if required, furnish a satisfactory performance bond. 

 D. Change of Name. 

When a contractor requests to change the name in which it holds a contract with the District, the 

procurement officer responsible for the contract may, upon receipt of a document indicating such change 

of name (for example, an amendment to the articles of incorporation of the corporation), enter into an 

agreement with the requesting contractor to effect such a change of name. The agreement changing the 

name shall specifically indicate that no other terms and conditions of the contract are thereby changed. 

 

2200. Administrative Review Protective Orders. 

 

 A. At the request of any party or on its own initiative, the chief business official or the Procurement 

Review Panel may issue a protective order controlling the treatment of protected information for purposes 

of a protest or other proceeding currently pending before it. Such information may include any 

information exempt from public disclosure by law, such as information exempt from disclosure under 

Sections 410 and 30-4-40. The protective order shall establish procedures for application for access to 

protected information and for identification and safeguarding of that information. Because a protective 

order serves to facilitate the pursuit of a protest or other administrative proceeding by a protester through 

counsel, it is the responsibility of protester‟s counsel to request that a protective order be issued and to 

submit timely applications for admission under that order. Protected information received by a person 

pursuant to a protective order issued under this regulation shall be released only pursuant to and in 

compliance with the protective order. 

 B. A protective order may not prohibit a public body from releasing information which the public body 

must release under applicable law. A protective order may not require the release of any public record that 

a public body is prohibited from releasing by law. Issuance of a protective order does not preclude a party 

from asserting any legally cognizable privilege to withhold any document or information. 

 C. Before being permitted to view any protected information, counsel and any consultants retained by 

counsel who will review or utilize any protected information must file an application for access in 

accordance with the conditions of the protective order. To be entitled to access, an applicant must 

establish that the applicant is not involved in competitive decision-making for any firm that could gain a 

competitive advantage from access to the protected information and that there will be no significant risk 

of inadvertent disclosure of protected information. A consultant will not be permitted access to protected 

information if he or she is employed by a party to the action or is working under a contract to a party. 

Objections to granting an applicant access to protected information must be in writing and filed within 

two business days after the person receives a copy of the application for access. 
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 D. Any violation of the terms of a protective order may result in the imposition of such sanctions as the 

chief business official or Procurement Review Panel, as applicable, deems appropriate, including referral 

to appropriate bar associations or other disciplinary bodies and restricting the individual‟s practice before 

the chief business official or Panel.  A business aggrieved by violation of a protective order may seek 

enforcement of such order in any available judicial or administrative forum. 

 

 



LEXINGTON SCHOOL DISTRICT ONE
Lexington, South Carolina

AGENDA ITEMS ANALYSIS

BOARD AGENDA ITEM: 13.3.1 - 13.3.4

BOARD MEETING DATE: April 26, 2022

SUBJECT: 13.3 Ad Hoc Committee on B Policy Revisions
13.3.1   Second Reading — Policy BA Board Operational Goals
13.3.2   Second Reading — Policy BAA Board Self-Evaluation
13.3.3   Second Reading — Policy BB Board Legal Status
13.4.4   Second Reading — Policy  BBA Board Powers and Duties

BACKGROUND INFORMATION:

The Ad Hoc Committee for B Policy Revisions received drafts of all B policies from the South
Carolina School Boards Association (SCSBA).  The committee agreed to review policies in 5
groupings.  The first grouping is the “Who We Are Policies”.   The ad hoc committee met on
February 22, 2022 to begin this review.   The committee worked through four of the ten policies
in this category.  The committee presented first reading of these policies at the March 15, 2022
board meeting.

ADMINISTRATIVE CONSIDERATION:

During the March 15th meeting, board members provided feedback on the first readings.  The ad hoc
committee convened on April 7th.  They reviewed the feedback from board members on each policy.
After mindful review, the committee made only one change to Policy BBA under the “Visits to Schools”
section.

ADMINISTRATIVE RECOMMENDATIONS:

The Ad Hoc Committee presents its recommendations for Second Reading of these policies for
review and action.



Lexington County School District One 
Second Reading – April 26, 2022  

Policy 

 

BOARD OPERATIONAL GOALS 
 

Code BA Issued DRAFT/21 
 
The board is committed to the educational goal of ensuring that students develop to their 
maximum personal and academic potential to prepare them for the future in the workforce and as 
responsible citizens. Providing quality education involves the cooperation of the board, 
administration, staff, students, parents/legal guardians, and community. [Taken from current 
policy] 
 
The board will function in a non-partisan manner, and each member will allow his or her 
consideration for the entire district to take precedence over every form of partisanship and 
special interest—political, racial, religious, geographic, economic, social, civic, or other. The 
board, through policy, will provide the best possible educational program experience to address 
the educational needs of the students in the district and will accomplish this goal by efficiently 
managing overseeing district resources.   
 
The board, as a primarily legislative body, will establish the policies of the district and the 
superintendent will carry out those policies through the administration of the district. The board 
will function publicly and will seek the input of the community, students, and staff, when 
applicable, in its decision-making processes. 
 
The board will establish a culture of competence, collaboration, and trust.   
 
Accordingly, In order to establish a culture of competence, collaboration, and trust, the board’s 
goals are as follows: 
 
 to provide leadership through clearly defined written policies based on a thorough 

understanding of the district’s mission and vision educational program and in consultation 
with individuals and groups affected by those policies, as appropriate 

 to establish and evaluate the goals and objectives of the district 
 to formulate a sound fiscal policy that demands efficient use of resources 
 to choose employ the superintendent and work responsibly with him/her 
 to maintain effective communication with the public, parents/legal guardians, and students 

served by the district 
 to identify the educational and technological needs of the community and to transform such 

needs into programs provide opportunities to aimed at preparing students for future careers 
 to review its performance relative to its goals on an periodic annual basis 
 

Adopted 10/83; Revised 5/85, 10/16/90, 1/17/17, ^ 
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BOARD SELF-EVALUATION 
 

Code BAA Issued DRAFT/21 

 
The board is committed to a continuous growth process and to leading by example. To that end, 
the board will conduct annual self-evaluations. during board retreats, special meetings, or 
regularly scheduled. The results of the self-evaluation will be reviewed each year in ***** July 
and used to establish board goals for the following year. At the next regularly scheduled board 
meeting following compilation of the results of the self-evaluation, the board chair will make 
provide a summary report of the process and results.  
 
Self-assessment by the board allows its members to systematically take an in-depth look at the 
board as a governing body to make sure it is discharging its responsibilities to the school district 
and community effectively. The results of the evaluation  this assessment tool and analysis will 
provide valuable information the board will use to build a unified body of effective leaders. 
 
The evaluation will assist the board by: 
 
 providing a baseline for effective goal setting and long-range planning for the board 
 promoting dialogue about effective governance leading to a greater understanding of roles 

and responsibilities 
 identifying strengths and weaknesses of the board as a public body and guiding the board’s 

efforts to improve through training, research, and other forms of board development 
 improving decision making by enhancing a common understanding of the board’s 

philosophies and goals 
 prompting an awareness and understanding among the public and parents/legal guardians 

about the functions of the board  
 demonstrating a willingness by each board member to hold each other accountable the board 

to hold itself accountable 
 
(DRAFTER’S NOTE: The South Carolina School Boards Association will assist the board with 
its annual evaluation by providing the assessment instrument and analysis.)  
 
Adopted 3/21/17; Revised ^ 
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BOARD LEGAL STATUS 
 

Code BB Issued DRAFT/21 

 
Lexington County School District One is a political and corporate body of the State of South 
Carolina. The legally constituted governing body of the district is the board of trustees. The 
board is composed of seven members who reside in designated areas within the boundaries of the 
county district.  
 
The board’s powers are derived from the South Carolina Constitution and acts of the South 
Carolina General Assembly. Consequently, the board may perform only those acts for which 
authority exists. This authority may be expressly stated or implied either in state law or in rules 
and regulations of the State Board of Education.  
 
The board is responsible to the community it serves and represents. Therefore, it is the duty of 
the board to act in the best interest of the community in matters of public education within the 
boundaries set by the laws and regulations of the state of South Carolina and Lexington County. 
  
All powers of the board lie in its action as a governing body. Board members acting as 
individuals have no authority over personnel or school affairs except when such authority is 
specifically delegated to a member by the board. 
 
Adopted 1972; Revised 10/83, 5/85, 12/12/95, 3/21/17, ^ 
 
Legal References: 
 
A. S.C. Code of Laws, 1976, as amended: 

1. Section 59-17-10, et seq. - School districts. 
2. Section 59-19-10 - District will be under the management of the board of trustees. 

 
B. S.C. Acts and Joint Resolutions: 

1. 1994 Act 601 - Powers and duties devolved on district boards.  
2. 1995 Act 176 - Provides for seven board members; elections.  

 
 

C. Attorney General’s Opinion: 
1. Op. S.C. Att’y Gen., 1961 WL 8327 (April 21, 1961) Any action taken by the board must be 

taken at a regularly called and assembled meeting with a quorum present. 
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BOARD POWERS AND DUTIES 
 

Code BBA Issued DRAFT/21 
 
State law and regulation requires the board to discharge certain duties and confers upon them 
legislative, judicial, and executive powers.  
 
Legislative/Policymaking 
 
The board is responsible for the development and adoption of policy to direct the general 
management and administrative actions of the district. The policies will be in written form and 
continually re-evaluated in terms of the changing needs and functions of the district.  
 
Executive 
 
The board will employ a superintendent to serve as the district’s chief executive officer. In that 
role, the superintendent performs administrative duties for the board by virtue of the powers 
delegated to him/her. The board will hold the superintendent accountable for the proper and 
efficient administration of the district. 
 
Quasi-Judicial 
 
The board is responsible for hearing appeals of professional and support staff members, 
parents/legal guardians, students, and others when such appeals are contemplated by local, state, 
or federal law or board policy.  
 
Operational Action 
 
The board is responsible for carrying out board business, such as adopting procedures for 
meetings, electing board officers, and ensuring compliance with local, state, and federal laws. 
 
Appraisal and Approval 
 
The board is responsible for evaluating the effectiveness of its policies and the implementation of 
its policies. The board will appraise the superintendent’s recommendations and act on each 
proposal in the district’s best interest. The board will hold the superintendent accountable for 
furnishing complete information necessary for the board’s evaluation of the superintendent’s 
recommendations. 
 
Educational Planning and Evaluation 
 
The board is responsible for establishing educational goals which will guide both the board and 
the staff in working together toward the continued improvement of the educational programs of 
the district. The educational program effectiveness will be evaluated regularly as measured 
through the goals and objectives set forth by the board. The board is responsible for requiring 
and acquiring reliable information from the district to make informed decisions. 
 
Provision of Financial Resources 
 
The board will oversee the district’s finances by authorizing, appropriating, and adopting a 
budget and by proposing tax levies or bond elections, when appropriate and as allowed by law, to 
provide for operation of the district.’s educational program.  
 



PAGE 2 - BBA - BOARD POWERS AND DUTIES 

Lexington County School District One  
Second Reading – April 26, 2022 
 

 
 
Staffing 
 
The board is responsible for employing the professional staff and ratifying the and support staff 
necessary for carrying out the district’s educational program work. The board is also responsible 
for establishing salary schedules, terms of employment, and other personnel policies.  
 
Reviewing Action 
 
The board has final authority within the law for the operation of the district. No section of these 
policies and procedures may be construed to limit the statutory powers of the board to exercise 
its own judgment.  
 
Visits to Schools 
 
Board members will visit schools with the full knowledge of and timely coordination with staff 
including the superintendent and building level administrators.  
 
Visits to schools or classrooms will occur only after making arrangements through the building-
level administration of each school. Board members must check in at the school’s front office 
and follow all visitation procedures. 
 
Such visits will be regarded as informal expressions of interest in school affairs and not as 
“inspections” or visits for supervisory or administrative purposes. 
 
Public Relations 
 
The board is responsible for providing adequate and direct means for keeping the community 
informed about the district and for providing opportunities for public engagement. The board 
encourages community members to attend board meetings.  
 
Adopted 10/1/72; Revised 10/83, 5/85, 3/21/17, ^ 
 
Legal References: 
 
A. S.C. Code of Laws, 1976, as amended: 

1. Section 59-19-90 - General powers and duties of school boards. 
 
B. S.C. Acts and Joint Resolutions: 

1. 1994 Act 601 - Powers and duties devolved upon local district boards.  
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